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This section of the FEDERAL REGISTER
contains regulatory documents having general
applicability and legal effect, most of which
are keyed to and codified in the Code of
Federal Regulations, which is published under
50 titles pursuant to 44 U.S.C. 1510.

The Code of Federal Regulations is sold by
the Superintendent of Documents. Prices of
new books are listed in the first FEDERAL
REGISTER issue of each week.

DEPARTMENT OF AGRICULTURE

Animal and Plant Health Inspection
Service

7 CFR Part 301
[Docket No. 05-066—1]

Asian Longhorned Beetle; Addition
and Removal of Quarantined Areas in
New Jersey

AGENCY: Animal and Plant Health
Inspection Service, USDA.

ACTION: Interim rule and request for
comments.

SUMMARY: We are amending the Asian
longhorned beetle regulations by adding
a portion of Middlesex and Union
Counties, NJ, to the list of quarantined
areas and restricting the interstate
movement of regulated articles from
those areas. This action is necessary to
prevent the artificial spread of the Asian
longhorned beetle to noninfested areas
of the United States. We are also
removing the areas within Hudson
County, NJ, from the list of quarantined
areas and removing restrictions on the
interstate movement of regulated
articles from those areas. We have
determined that the Asian longhorned
beetle no longer presents a risk of
spread from those areas and that the
quarantine and restrictions are no longer
necessary.

DATES: This interim rule is effective
October 18, 2005. We will consider all
comments that we receive on or before
December 23, 2005.

ADDRESSES: You may submit comments
by either of the following methods:

e Federal eRulemaking Portal: Go to
http://www.regulations.gov and, in the
“Search for Open Regulations” box,
select “Animal and Plant Health
Inspection Service” from the agency
drop-down menu, then click on
“Submit.” In the Docket ID column,
select APHIS-2005-0078 to submit or

view public comments and to view
supporting and related materials
available electronically. After the close
of the comment period, the docket can
be viewed using the “Advanced Search”
function in Regulations.gov.

e Postal Mail/Commercial Delivery:
Please send four copies of your
comment (an original and three copies)
to Docket No. 05-066—1, Regulatory
Analysis and Development, PPD,
APHIS, Station 3C71, 4700 River Road
Unit 118, Riverdale, MD 20737-1238.
Please state that your comment refers to
Docket No. 05-066-1.

Reading Room: You may read any
comments that we receive on this
docket in our reading room. The reading
room is located in room 1141 of the
USDA South Building, 14th Street and
Independence Avenue SW.,
Washington, DC. Normal reading room
hours are 8 a.m. to 4:30 p.m., Monday
through Friday, except holidays. To be
sure someone is there to help you,
please call (202) 6902817 before
coming.

Other Information: Additional
information about APHIS and its
programs is available on the Internet at
http://www.aphis.usda.gov.

FOR FURTHER INFORMATION CONTACT: Mr.
Michael B. Stefan, National Coordinator,
Pest Detection and Management
Programs, PPQ, APHIS, 4700 River Road
Unit 134, Riverdale, MD 20737-1236;
(301) 734-7338.

SUPPLEMENTARY INFORMATION:

Background

The Asian longhorned beetle (ALB,
Anoplophora glabripennis), an insect
native to China, Japan, Korea, and the
Isle of Hainan, is a destructive pest of
hardwood trees. It attacks many healthy
hardwood trees, including maple, horse
chestnut, birch, poplar, willow, and
elm. In addition, nursery stock, logs,
green lumber, firewood, stumps, roots,
branches, and wood debris of half an
inch or more in diameter are subject to
infestation. The beetle bores into the
heartwood of a host tree, eventually
killing the tree. Immature beetles bore
into tree trunks and branches, causing
heavy sap flow from wounds and
sawdust accumulation at tree bases.
They feed on, and over-winter in, the
interiors of trees. Adult beetles emerge
in the spring and summer months from
round holes approximately three-
eighths of an inch in diameter (about the

size of a dime) that they bore through
branches and trunks of trees. After
emerging, adult beetles feed for 2 to 3
days and then mate. Adult females then
lay eggs in oviposition sites that they
make on the branches of trees. A new
generation of ALB is produced each
year. If this pest moves into the
hardwood forests of the United States,
the nursery, maple syrup, and forest
product industries could experience
severe economic losses. In addition,
urban and forest ALB infestations will
result in environmental damage,
aesthetic deterioration, and a reduction
in public enjoyment of recreational
spaces.

The ALB regulations in 7 CFR 301.51—
1 through 301.51-9 (referred to below as
the regulations) restrict the interstate
movement of regulated articles from
quarantined areas to prevent the
artificial spread of ALB to noninfested
areas of the United States. Portions of
Mlinois, New Jersey, and New York are
designated as quarantined areas.

Addition to Quarantined Area

Recent surveys conducted in New
Jersey by inspectors of State, county,
and city agencies and by inspectors of
the Animal and Plant Health Inspection
Service (APHIS) have revealed that an
infestation of ALB has occurred outside
the existing quarantined areas in
Middlesex and Union Counties, NJ.
Officials of the U.S. Department of
Agriculture and officials of State,
county, and city agencies in New Jersey
are conducting intensive survey and
eradication programs in the infested
area, and the State of New Jersey has
quarantined the infested area and is
restricting the intrastate movement of
regulated articles from the quarantined
area to prevent the further spread of
ALB within that State. However, Federal
regulations are necessary to restrict the
interstate movement of regulated
articles from the quarantined area to
prevent the spread of ALB to other
States and other countries.

The regulations in § 301.51-3(a)
provide that the Administrator of APHIS
will list as a quarantined area each
State, or each portion of a State, where
ALB has been found by an inspector,
where the Administrator has reason to
believe that ALB is present, or where
the Administrator considers regulation
necessary because of its inseparability
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for quarantine purposes from localities
where ALB has been found.

Less than an entire State will be
quarantined only if (1) the
Administrator determines that the State
has adopted and is enforcing restrictions
on the intrastate movement of regulated
articles that are equivalent to those
imposed by the regulations on the
interstate movement of regulated
articles and (2) the designation of less
than an entire State as a quarantined
area will be adequate to prevent the
artificial spread of ALB.

In accordance with these criteria and
the recent ALB findings described
above, we are amending the list of
quarantined areas in § 301.51-3(c) to
include an additional area in Middlesex
and Union Counties, NJ. The
quarantined area is described in the rule
portion of this document.

Removal of Quarantined Areas

The regulations currently list two
quarantined areas in Hudson County,
NJ, one in the city of Jersey City, the
other in the city of Hoboken. Based on
surveys conducted by inspectors of New
Jersey State and county agencies and by
APHIS inspectors, we are removing
those areas in Hudson County from the
list of quarantined areas. The last
findings of ALB in the regulated areas
in Hudson County were in October
2002. Since then, no evidence of ALB
infestation has been found in those
areas. Based on our experience, we have
determined that sufficient time has
passed without finding additional
beetles or other evidence of infestation
to conclude that ALB constitutes a
negligible risk to those areas in the
Jersey City and Hoboken communities.
Therefore, we are removing the entry for
Hudson County, NJ, from the list of
quarantined areas in § 301.51-3(c).

Immediate Action

This rulemaking is necessary on an
immediate basis to help prevent the
artificial spread of ALB to noninfested
areas of the United States. This rule will
also relieve restrictions on certain areas
that are no longer warranted. Under
these circumstances, the Administrator
has determined that prior notice and
opportunity for public comment are
contrary to the public interest and that
there is good cause under 5 U.S.C. 553
for making this action effective less than
30 days after publication in the Federal
Register.

We will consider comments we
receive during the comment period for
this interim rule (see DATES above).
After the comment period closes, we
will publish another document in the
Federal Register. The document will

include a discussion of any comments
we receive and any amendments we are
making to the rule.

Executive Order 12866 and Regulatory
Flexibility Act

This rule has been reviewed under
Executive Order 12866. For this action,
the Office of Management and Budget
has waived its review under Executive
Order 12866.

We are amending the ALB regulations
by adding a portion of Middlesex and
Union Counties, NJ, to the list of
quarantined areas and restricting the
interstate movement of regulated
articles from those areas. This action is
necessary to prevent the artificial spread
of the ALB to noninfested areas of the
United States. We are also removing the
areas within Hudson County, NJ, from
the list of quarantined areas and
removing restrictions on the interstate
movement of regulated articles from
those areas. We have determined that
the ALB no longer presents a risk of
spread from those areas and that the
quarantine and restrictions are no longer
necessary.

The Regulatory Flexibility Act (RFA)
requires that agencies consider the
economic impact of rules on small
entities, i.e., small businesses,
organizations, and governmental
jurisdictions. The businesses potentially
affected by this rule are nurseries,
arborists, tree removal services,
firewood dealers, garden centers,
landscapers, recyclers of waste material,
and lumber and building material
outlets.

Middlesex and Union Counties

Within the quarantined area added by
this interim rule, there are 103 entities
potentially affected, including tree care
businesses, plant nurseries and retailers,
and firewood dealers. These businesses
could be affected by the regulations in
two ways. First, if a business wishes to
move regulated articles interstate from a
quarantined area, that business must
either: (1) Enter into a compliance
agreement with APHIS for the
inspection and certification of regulated
articles to be moved interstate from the
quarantined area; or (2) present its
regulated articles for inspection by an
inspector and obtain a certificate or a
limited permit, issued by the inspector,
for the interstate movement of regulated
articles. The inspections may be
inconvenient, but not costly; businesses
operating under a compliance
agreement would perform the
inspections themselves and for those
businesses that elect not to enter into a
compliance agreement, APHIS would
provide the services of an inspector

without cost. There is also no cost for
the compliance agreement, certificate, or
limited permit for the interstate
movement of regulated articles.

Second, there is a possibility that,
upon inspection, a regulated article
could be determined by the inspector to
be potentially infested with the ALB
and, as a result, the inspector would not
issue a certificate. In this case, the
entity’s ability to move regulated
articles interstate would be restricted.
However, the affected entity could
conceivably obtain a limited permit
under the conditions of § 301.51-5(b).

Hudson County

In the area within Hudson County, NJ,
deregulated by this interim rule, which
is about 3.7 square miles in size and
includes Jersey City and Hoboken, there
are 31 entities that will be affected by
this interim rule. These entities are
mainly tree and yard care companies;
there are also a few local government
agencies that are responsible for tree
care. These entities will no longer be
subject to the restrictions in the
regulations. While the size of these 31
entities is unknown, it is reasonable to
assume that most are small entities,
based on SBA size standards. Any
benefit for these entities is likely to be
minimal, given that the costs associated
with the restrictions being relieved were
themselves minimal.

Under these circumstances, the
Administrator of the Animal and Plant
Health Inspection Service has
determined that this action will not
have a significant economic impact on
a substantial number of small entities.

Executive Order 12372

This program/activity is listed in the
Catalog of Federal Domestic Assistance
under No. 10.025 and is subject to
Executive Order 12372, which requires
intergovernmental consultation with
State and local officials. (See 7 CFR part
3015, subpart V.)

Executive Order 12988

This rule has been reviewed under
Executive Order 12988, Civil Justice
Reform. This rule: (1) Preempts all State
and local laws and regulations that are
inconsistent with this rule; (2) has no
retroactive effect; and (3) does not
require administrative proceedings
before parties may file suit in court
challenging this rule.

Paperwork Reduction Act

This interim rule contains no
information collection or recordkeeping
requirements under the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501
et seq.).
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List of Subjects in 7 CFR Part 301

Agricultural commodities, Plant
diseases and pests, Quarantine,
Reporting and recordkeeping
requirements, Transportation.

m Accordingly, we are amending 7 CFR
part 301 as follows:

PART 301—DOMESTIC QUARANTINE
NOTICES

m 1. The authority citation for part 301
continues to read as follows:

Authority: 7 U.S.C. 7701-7772 and 7781—
7786; 7 CFR 2.22, 2.80, and 371.3.

Section 301.75-15 also issued under Sec.
204, Title II, Pub. L. 106-113, 113 Stat.
1501A—-293; sections 301.75—-15 and 301.75—
16 also issued under Sec. 203, Title II, Pub.
L. 106—224, 114 Stat. 400 (7 U.S.C. 1421
note).

m 2.In § 301.51-3, paragraph (c), under
the heading New Jersey, the entry for
Hudson County is removed and the
entry for Middlesex and Union Counties
is revised to read as follows:

§301.51-3 Quarantined areas.

* * * * *
(C) * *x %
New Jersey

Middlesex and Union Counties. That
portion of the counties bounded by a
line drawn as follows: Beginning at the
intersection of St. Georges Avenue and
Wood Avenue; then east on Wood
Avenue to Curtis Street; then north on
Curtis Street to East Baltimore Avenue;
then east on East Baltimore Avenue to
Dill Avenue; then north on Dill Avenue
to Grant Street; then southeast on Grant
Street to Alberta Avenue; then northeast
on Alberta Avenue to County Road 616
(Park Avenue); then southeast on
County Road 616 (Park Avenue) to U.S.
Route 1; then north on U.S. Route 1 to
Allen Street; then southeast on Allen
Street to the east side of the New Jersey
Turnpike right-of-way; then south along
the east side of the New Jersey Turnpike
right-of-way to Marshes Creek; then
southeast along Marshes Creek to the
Rahway River; then west along the
south side of the Rahway River to Cross
Creek; then south along Cross Creek
through the wetlands to Peter J. Sica
Industrial Drive; then east and south on
Peter J. Sica Industrial Drive to
Roosevelt Avenue (State Route 602);
then west on Roosevelt Avenue to Port
Reading Avenue (State Route 604); then
west southwest on Port Reading Avenue
to the Conrail railroad; then north and
west along the Conrail railroad right-of-
way to the NJ Transit railroad right-of-
way; then north and northwest along the
NJ Transit railroad right-of-way to the
south branch of the Rahway River; then

west along the south branch of the
Rahway River to St. Georges Avenue;
then north on St. Georges Avenue to the
point of beginning.

* * * * *

Done in Washington, DC, this 18th day of
October 2005.

Elizabeth E. Gaston,

Acting Administrator, Animal and Plant
Health Inspection Service.

[FR Doc. 05-21169 Filed 10-21-05; 8:45 am)|]
BILLING CODE 3410-34-P

DEPARTMENT OF AGRICULTURE

Animal and Plant Health Inspection
Service

7 CFR Part 319

[Docket No. 03-019-3]

Certification Program for Imported
Articles of Pelargonium spp. and
Solanum spp. To Prevent Introduction
of Potato Brown Rot

AGENCY: Animal and Plant Health
Inspection Service, USDA.

ACTION: Final rule.

SUMMARY: We are adopting as a final
rule, with changes, an interim rule that
amended the regulations by establishing
a certification program for articles of
Pelargonium spp. and Solanum spp.
imported from countries where the
bacterium Ralstonia solanacearum race
3 biovar 2 (R3B2) is known to occur.
The interim rule prohibited the
importation of articles of Pelargonium
spp. and Solanum spp. from countries
where R. solanacearum R3B2 is known
to occur unless the articles are produced
in accordance with the certification
program. This final rule amends the
regulations by modifying some of the
requirements of the certification
program to make them clearer and more
flexible, by providing for the
establishment of areas that are free of R.
solanacearum R3B2 within countries
where the bacterium is known to occur,
and by exempting imported seeds of
Pelargonium spp. and Solanum spp.
from all requirements related to R.
solanacearum R3B2. The requirements
of the certification program are designed
to ensure that R. solanacearum R3B2
will not be introduced into the United
States through the importation of
articles of Pelargonium spp. and
Solanum spp. This certification program
is necessary to prevent the introduction
of this bacterial strain into the United
States.

EFFECTIVE DATE: October 24, 2005.

FOR FURTHER INFORMATION CONTACT: Ms.
Jeanne Van Dersal, Import Specialist,
Phytosanitary Issues Management Team,
PPQ, APHIS, 4700 River Road Unit 140,
Riverdale, MD 20737-1236; (301) 734—
6653.

SUPPLEMENTARY INFORMATION:

Background

The regulations in 7 CFR part 319
prohibit or restrict the importation of
certain plants and plant products into
the United States to prevent the
introduction of plant pests. The
regulations contained in “Subpart—
Nursery Stock, Plants, Roots, Bulbs,
Seeds, and Other Plant Products,”
§§319.37 through 319.37-14 (referred to
below as the regulations), restrict,
among other things, the importation of
living plants, plant parts, seeds, and
plant cuttings for propagation.

In an interim rule effective May 16,
2003, and published in the Federal
Register on May 23, 2003 (68 FR 28115—
28119, Docket No. 03—-019-1), we
amended the regulations by requiring
that the phytosanitary certificates that
must accompany all articles of
Pelargonium spp. and Solanum spp.
imported into the United States contain
an additional declaration. (Articles of
Pelargonium spp. and Solanum spp.
imported under the Canadian
greenhouse-grown restricted plant
program in § 319.37—4(c), which are not
required to be accompanied by a
phytosanitary certificate when they are
offered for importation into the United
States, are exempt from this
requirement.) The May 2003 interim
rule was necessary because
introductions of R. solanacearum R3B2,
the bacterium that causes potato brown
rot, had shown that articles of
Pelargonium spp. and Solanum spp. can
serve as vectors for its transmission. The
additional declaration required by the
May 2003 interim rule had to state
either that the articles of Pelargonium
spp. and Solanum spp. were produced
in a production site that had been tested
and found to be free of R. solanacearum
R3B2 or that R. solanacearum R3B2 was
not known to occur in the region in
which the articles were produced.

We received comments on that
interim rule requesting that we establish
a certification program for articles of
Pelargonium spp. and Solanum spp.
imported from countries where R.
solanacearum R3B2 is known to occur.

In addition, an introduction of the
bacterium into the United States via
infected geranium cuttings
(Pelargonium spp.) was confirmed in
February 2003; during the subsequent
eradication effort, APHIS found some
infected articles of Pelargonium spp.
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that we believed were imported after the
effective date of the May 2003 interim
rule. This indicated to us that additional
mitigations against the risk of
introducing R. solanacearum R3B2 via
imported articles of Pelargonium spp.
and Solanum spp. were necessary.

Accordingly, in a subsequent interim
rule effective May 24, 2004, and
published in the Federal Register on
April 23, 2004 (69 FR 21941-21947,
Docket No. 03—-019-2), we amended the
regulations by requiring that articles of
Pelargonium spp. and Solanum spp.
imported from countries where R.
solanacearum R3B2 is known to occur
be grown in accordance with a
certification program. The certification
program, which includes production
site construction requirements, testing
requirements, and operational
requirements, is designed to ensure that
R. solanacearum R3B2 will not be
introduced into the United States via
the importation of articles of
Pelargonium spp. and Solanum spp.
The interim rule also required that
imported articles of Pelargonium spp.
and Solanum spp. from countries where
the bacterium R. solanacearum R3B2 is
known to occur be accompanied by a
phytosanitary certificate with an
additional declaration stating that the
articles were produced in accordance
with the requirements of the
certification program. We took this
action based on our determination that
the restrictions that had been added to
the regulations in the May 2003 interim
rule did not adequately mitigate the risk
that imported articles of Pelargonium
spp- and Solanum spp. could introduce
this bacterial strain into the United
States.

We solicited comments concerning
the April 2004 interim rule for 60 days
ending June 22, 2004. We received 10
comments by that date. They were from
State and foreign plant protection
organizations, nursery stock growers,
industry associations, and university
researchers. We have carefully
considered all of the comments we
received. They are discussed below by
topic.

General Comments

Two commenters asserted that the
available scientific evidence did not
support placing any restrictions on the
importation of articles of Pelargonium
spp- and Solanum spp. to prevent the
introduction of R. solanacearum R3B2,
further claiming that the decision to
establish the certification program in the
April 2004 interim rule was driven by
politics rather than science. One of
these commenters also stated that there
is no evidence that articles of

Pelargonium spp. that are infected with
R. solanacearum R3B2 pose a threat to
the environment in general or potatoes
in particular, noting that the recent
introductions of the bacterium that had
prompted our interim rules had not
resulted in any introductions of R.
solanacearum R3B2 into the
environment. (Potatoes were identified
in the analysis under the heading
“Executive Order 12866 and Regulatory
Flexibility Act” in both interim rules as
the Solanum crop that could experience
the greatest magnitude of negative
economic effects if R. solanacearum
R3B2 was introduced into the United
States.)

The Animal and Plant Health
Inspection Service (APHIS) considers R.
solanacearum R3B2 to be a quarantine
pest. The bacterium is not known to
occur in the United States; 10 years of
field surveys undertaken by APHIS and
by State governments have failed to
discover any evidence of R.
solanacearum R3B2 in the environment.

As mentioned above, an introduction
of the bacterium into the United States
via infected geranium cuttings
(Pelargonium spp.) was confirmed in
February 2003. The bacterium was
subsequently eradicated; more than 2.1
million plants at 471 greenhouses
throughout the United States were
destroyed as part of the eradication
effort. The eradication effort was, as one
of the commenters noted, successful at
preventing the introduction of R.
solanacearum R3B2 into the wider U.S.
environment. The survey procedures
used to make this determination are
described in detail in the 2004 New Pest
Response Guidelines (Action Plan)
issued in response to the introduction of
R. solanacearum R3B2 into the United
States.?

Experiences in other countries suggest
that if R. solanacearum R3B2 were to
become established in the United States,
it would have a significant impact on
U.S. potato production; the bacterium
causes potatoes to rot through, making
them unusable and seriously affecting
potato yields. In addition, if R.
solanacearum R3B2 were to be
introduced into the U.S. environment,
the bacterium would be extremely
difficult to eradicate, both because of its
many alternate hosts and because of its
ability to survive in water. Letting an
infected field lie fallow or using

1This document may be viewed on the Internet
at http://www.aphis.usda.gov/ppq/ep/ralstonia/
rasltoniaactionplanv4web.pdf. Copies of all
documents related to APHIS’ response to the
introduction of R. solanacearum R3B2 into the
United States may also be requested from the
person listed under FOR FURTHER INFORMATION
CONTACT.

alternate, non-potato crops for a growing
season is not effective as a means of
eradicating R. solanacearum R3B2, as
the bacterium survives in various
common weeds, including Solanum
species such as nightshade. The
bacterium can also be transmitted from
infected fields to other fields by streams
and runoff. Therefore, it is imperative
that APHIS implement measures
restrictive enough to prevent R.
solanacearum R3B2 from being
introduced into the United States via
the importation of potentially infected
articles. The requirements of the
certification program are designed to
meet that goal.

Typically, APHIS simply prohibits the
importation of articles of nursery stock
that pose a risk of introducing plant
pathogens such as R. solanacearum
R3B2 into the United States, as plant
pathogens are substantially more
difficult to detect and neutralize than
other plant pests. However, as indicated
in the analysis under the heading
“Executive Order 12866 and Regulatory
Flexibility Act” in the April 2004
interim rule, the United States imports
substantial quantities of Pelargonium
spp., and we did not want to halt this
trade if there was an effective
alternative. We believe the requirements
of the certification program strike a
balance by allowing continued
importation of articles of Pelargonium
spp- and Solanum spp. but ensuring that
such importation does not introduce R.
solanacearum R3B2 into the United
States.

One commenter asserted that the
requirements of the certification
program are identical to the
requirements of the Minimum
Sanitation Protocols for Offshore
Geranium Cutting Production that
APHIS issued in response to the
February 2003 introduction of R.
solanacearum R3B2 via imported
geranium cuttings.2 The commenter
asked what assurance we have that the
certification program will be effective,
since some infected geranium cuttings
appeared to have entered the United
States after the Minimum Sanitation
Protocols were issued.

We believe that the apparent entry of
infected geranium cuttings after the
Minimum Sanitation Protocols were
issued was due to the failure of one
importer to properly implement the
Minimum Sanitation Protocols, rather
than a deficiency in the protocols
themselves. (The Minimum Sanitation

2The Minimum Sanitation Protocols for Offshore
Geranium Cutting Production may be viewed on the
Internet at http://www.aphis.usda.gov/ppq/ep/
ralstonia/ralstoniaworkplan.pdf.
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Protocols contain requirements that are
similar to, but more specific than, the
requirements of the certification
program.) We continue to believe that
the requirements of the certification
program will be effective at preventing
the introduction of R. solanacearum
R3B2 into the United States if they are
properly implemented under the
oversight of APHIS and the national
plant protection organization (NPPO) of
the country of origin of the imported
articles. Adding the certification
program to the regulations via our April
2004 interim rule helped to ensure that
any production requirements imposed
by APHIS are properly implemented.
We are making no changes to the April
2004 interim rule in response to this
comment.

One commenter stated that the
workplans developed among APHIS, the
NPPOs of exporting countries, and the
owners or operators of production sites
need to address operational details of
production under the certification
program more specifically than the
regulations established by the April
2004 interim rule do.

We agree with this comment. The
regulations describing the certification
program are intended to establish the
necessary performance standards, while
the workplans cited by the commenter
are intended to describe in greater detail
what needs to be done at a specific
production site or sites to meet these
standards. We have prepared a
workplan for this program by combining
the Minimum Sanitation Protocols for
Offshore Geranium Cutting Production
with a testing and sampling plan and a
signature page, which is signed by
APHIS and the NPPO of each exporting
country. The workplan requires the
inspection personnel of the exporting
country’s NPPO to work in conjunction
with APHIS when appropriate, and to
provide the oversight needed to
demonstrate that each production site
will carry out the procedures, sampling,
and testing described in the workplan.
Additionally, the workplan requires the
exporting country’s NPPO to provide
the proper phytosanitary certification of
all host material, which includes the
additional declaration “Tested and
found free of Ralstonia solanacearum
race 3 biovar 2.”

One commenter suggested that APHIS
establish a Web site that would provide
updates to the public whenever the best
management practices associated with
growing articles of Pelargonium spp.
and Solanum spp. are changed.

APHIS maintains documents
pertaining to R. solanacearum R3B2 on
the Plant Protection and Quarantine
Web page, at http://www.aphis.usda.gov

/ppq/ep/ralstonia/index.html. That Web
site hosts the documents cited in this
final rule related to the production of
articles of Pelargonium spp. and
Solanum spp. for export to the United
States in countries or areas where R.
solanacearum R3B2 is known to occur,
along with more general information
about APHIS efforts to prevent the
introduction of the bacterium into the
United States. We will continue to
update that Web page to reflect
advances in scientific knowledge and
amendments to our regulations
regarding R. solanacearum R3B2,
including changes to the best
management practices associated with
growing articles of Pelargonium spp.
and Solanum spp.

Characteristics of R. solanacearum
R3B2

The April 2004 interim rule included
information about the means by which
R. solanacearum R3B2 can spread and
the reasons it is difficult to eradicate.
This information is presented above
under the heading “General Comments”
in the context of discussing why it was
necessary to restrict the importation of
articles of articles of Pelargonium spp.
and Solanum spp.; it served a similar
function in the interim rule. We
received several comments concerning
this information.

One commenter stated that the spread
of R. solanacearum R3B2 from field to
field via run-off water had never been
substantiated to the commenter’s
knowledge in Europe. This commenter
cited establishment in wild bittersweet
(Solanum duclamara) and subsequent
irrigation with contaminated surface
water as of more importance. Another
commenter stated that no scientific
evidence suggests that R. solanacearum
R3B2 can survive in water.

Once R. solanacearum R3B2 is
introduced into the environment, its
primary means of spread is via
contaminated run-off water or irrigation
water. This has been proven by
experiences in the United Kingdom
(UK).8 Furthermore, the first commenter
provided additional evidence that
suggests it is necessary to address the
risk of transmission of the bacterium
into a production site via contaminated
water.

In response to the second
commenter’s assertion, the bacterium

3 Summarized by John Elphinstone, Central
Science Laboratory, Department for Environment,
Food, and Rural Affairs, York, UK, in “Monitoring
and control of the potato brown rot bacterium
(Ralstonia solanacearum) in the UK.” This
presentation was given at “‘Planning for Ralstonia
solanacearum R3B2 Detection on Solanaceous
Crops in the U.S.,” meeting held at APHIS
headquarters on June 19, 2003.

does not survive indefinitely in water,
as it requires food to metabolize, but it
can survive for the limited time required
for plant-to-plant transmission via run-
off water.

One commenter stated that
Pelargonium spp. are not preferred hosts
for R. solanacearum R3B2, so crop
losses in Pelargonium spp. due to the
bacterium are minimal and can be easily
eliminated by proper production
practices. This commenter also stated
that R. solanacearum R3B2 rarely
results in substantial yield losses in
potatoes in cooler climates, and a proper
control program can cause it to occur
only sporadically and easily eliminate it
from the production column.

We agree with the commenter’s
statement regarding the host status of
Pelargonium spp. for R. solanacearum
R3B2; however, since infected articles of
Pelargonium spp. have introduced R.
solanacearum R3B2 into the United
States, necessitating eradication efforts
that were costly both to APHIS and to
U.S. nursery stock growers, we believe
it is necessary to regulate their
importation from countries where R.
solanacearum R3B2 is known to occur.

With regard to the commenter’s
assertions about the potential impact of
R. solanacearum R3B2 on potato crops,
it should be reiterated that R.
solanacearum R3B2 is a quarantine pest
that is not known to occur in the United
States. It can be difficult to predict the
impact of a plant pest in a new
environment. In addition, if R.
solanacearum R3B2 were introduced
into the United States, APHIS would
likely place a quarantine on any areas of
the United States where the bacterium
was known to occur, which would
result in increased production costs for
U.S. producers of articles of
Pelargonium spp. and Solanum spp.
and the possible loss of export markets
for such articles. As described in the
analysis under the heading ‘“Executive
Order 12866 and Regulatory Flexibility
Act” in both interim rules, losses for
U.S. potato producers due to
quarantines and reduced export markets
could potentially amount to hundreds of
millions of dollars in the event of an
introduction of R. solanacearum R3B2
into the United States. We do not
believe that the information cited by the
commenter warrants reconsideration of
R. solanacearum R3B2’s status as a
quarantine pest or warrants relaxing any
of the restrictions on the importation of
articles of Pelargonium spp. and
Solanum spp. that we added to the
regulations in the two interim rules.

One commenter felt that our use of
the term ““dangerous” to describe R.
solanacearum R3B2 and our statement
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that an introduction of R. solanacearum
R3B2 into the United States “could be
devastating to U.S. potato production”
were unnecessarily inflammatory.

Our use of the term ““dangerous” was
intended to indicate that R.
solanacearum R3B2 has the potential to
cause economic damage to crops in the
United States if it is introduced and
spreads to the wider environment.
Similarly, our use of the term
“devastating” to describe the potential
impact of R. solanacearum R3B2 on
U.S. potato production was intended to
reflect the fact that if potato brown rot
were to become established in the
United States, the potato industry could
potentially lose hundreds of millions of
dollars due to direct losses and indirect
losses from quarantines and diminished
export markets. (These possibilities
were discussed in the analysis under the
heading “Executive Order 12866 and
Regulatory Flexibility Act” in both
interim rules.) To address this
commenter’s concern, in the preamble
to this final rule, we will refer more
directly to the potential economic
impact of R. solanacearum R3B2 when
discussing the importance of preventing
its introduction into the United States.
No changes to the regulations
established by the two interim rules are
necessary as a result of this comment.

We also received comments regarding
two other characteristics of R.
solanacearum R3B2.

First, both interim rules restricted the
importation of articles of Pelargonium
spp- and Solanum spp.; the term
“articles” is understood to refer to both
plants and all propagative material that
can be derived from a plant, including
seed. Two commenters disputed the
implied assertion that R. solanacearum
R3B2 could be transmitted via seed and
asked us to exempt seed of Pelargonium
spp- and Solanum spp. imported from
countries where the bacterium exists
from the requirements established by
the two interim rules.

The commenters are correct that R.
solanacearum R3B2 is not a seedborne
pathogen and that we should, therefore,
exempt seeds from the requirements for
imported articles of Pelargonium spp.
and Solanum spp. that we established in
§319.37-5(r) in the two interim rules.
We have done so in this final rule by
adding a statement to the introductory
text of § 319.37-5(r) stating that seeds
are not subject to that paragraph’s
requirements. (We are not amending the
entries for ““Pelargonium spp. not
meeting the conditions for importation
in §319.37-5(r)” and “Solanum spp.
not meeting the conditions for
importation in § 319.37-5(r)” in the
table of prohibited articles in § 319.37—

2(a), because the entries for prohibited
articles in that table include seed only
if specifically mentioned.)

Although we are exempting seed from
the requirements of paragraph § 319.37—
5(r) in this final rule, we will refer
simply to “articles of Pelargonium spp.
and Solanum spp.” in the following
discussion of comments for ease of
reading.

Second, both interim rules also
limited the articles that were regulated
to those of Pelargonium spp. and
Solanum spp. One commenter asked if
the host range of R. solanacearum R3B2
was limited to articles of Pelargonium
spp. and Solanum spp., and stated that
if it is not, the importation of asexual
propagative material from the entire
host range of the bacterium should be
restricted.

We agree that other plants can serve
as hosts for R. solanacearum R3B2, and
we are reviewing the available evidence
regarding plants that may serve as hosts
for R. solanacearum R3B2. If necessary,
we will conduct further rulemaking to
address any risks their importation may
pose. Such an action would afford the
public, and foreign producers of these
species in particular, an opportunity to
comment on the suitability and
effectiveness of the certification
program’s requirements for production
of those species. Thus, we are making
no changes to the regulations
established by the two interim rules in
response to this comment.

R. solanacearum in the United States

In the April 2004 interim rule, we
made the following statements about the
presence of R. solanacearum in the
United States:

“At least three biovars of R.
solanacearum race 3 are distinguished
on the basis of biochemical properties.
Biovar 1, which is currently established
in the United States, does not tolerate
cold temperatures; its establishment is
thus limited to the southern part of the
United States. However, biovar 2, which
is not present in the United States, is
adapted to low temperatures and is
found in temperate zones, meaning that
it could thrive in the northern States
where most U.S. potatoes are produced.
If R. solanacearum race 3 biovar 2 were
to become established in the United
States, it would likely have a
devastating impact on potato
production.

“Biovar 1 is currently established in
the United States, and we have not
established an official control program
for it. Therefore, in accordance with
international trade agreements, we
cannot place restrictions on the
importation of articles that may be

infected with biovar 1. Biovar 2,
however, is not established in the
United States and is considered a pest
of quarantine significance. Therefore,
under those same international
agreements, we are free to place
restrictions on the importation of
articles that may be infected with biovar
2.

We received several comments
regarding these statements.

One commenter stated that it is not R.
solanacearum race 3 biovar 1 that does
not tolerate cold temperatures and that
is present in the United States, but
rather R. solanacearum race 1 biovar 1.

At the time the commenter submitted
this comment, during the 60 days after
the publication of the April 2004
interim rule, the commenter was
correct. The races of R. solanacearum
are distinguished on the basis of their
primary hosts; race 1 causes bacterial
wilt on tomatoes, while race 3 causes
brown rot on potatoes. Both race 1 and
race 3 can infect hosts other than their
primary hosts. R. solanacearum race 1
biovar 1 is established in the southeast
United States.

A strain of Ralstonia was discovered
in samples from a greenhouse and pond
in the State of Florida in September
2004. It was eventually identified as R.
solanacearum biovar 1, but testing has
to this point produced conflicting
results as to what race of the bacterium
is present in the samples. Regardless,
APHIS is not treating any R.
solanacearum of biovar 1 as a
quarantine pest.

In the absence of further information
regarding the strain of R. solanacearum
that we discovered in Florida in
September 2004, we will refer to the
strain of R. solanacearum that is present
in the United States as race 1 biovar 1
in the preamble of this final rule.
However, because the interim rules
addressed R. solanacearum R3B2 and
the bacterium present in Florida has
been determined not to be a biovar 2 R.
solanacearum bacterium, no changes to
the regulations established by the two
interim rules are necessary as a result of
this comment.

Two commenters asked APHIS to
present evidence that R. solanacearum
R3B2 is not present in the United States.
These commenters stated that U.S.
potato growers are not required to test
wilted plants for R. solanacearum R3B2,
which means that it is unknown
whether R. solanacearum R3B2 exists in
U.S. potatoes. Another commenter took
issue with our statement that R.
solanacearum R3B2 is not present in the
United States, since APHIS conducted a
recent eradication effort against the
bacterium, and suggested that we state
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instead that we are attempting to
eradicate R. solanacearum R3B2 within
the United States.

All of the available data indicate that
our eradication effort has been
successful at preventing R.
solanacearum R3B2 from becoming
established within the United States.
Data from surveys conducted both by
APHIS and by State governments
indicate that R. solanacearum R3B2 is
not present in the United States.

Potato growers within the United
States are not required by APHIS to test
their wilted plants for R. solanacearum
R3B2 because the bacterium is not
known to occur in the United States. If
R. solanacearum R3B2 were known to
occur in the United States, we would
establish a domestic quarantine in order
to pursue its eradication or
containment. Such a quarantine would
be likely to include a requirement that
potato growers submit wilted plants for
testing.

Many States have potato certification
programs to ensure freedom from
disease and to improve marketability for
their potato crops. These State programs
require potato producers to test for
disease organisms that may occur in the
production cycle if the potato plants
show symptoms such as wilting. These
programs do not specifically seek to
identify R. solanacearum R3B2
infections because the bacterium is not
known to occur in the United States, but
the presence of symptoms caused by R.
solanacearum R3B2 infection would
indicate that a disease is present, and
the potatoes would be subsequently
tested for diseases, including R.
solanacearum R3B2, until the cause of
the symptoms was determined.

As indicated above, survey data
indicate that R. solanacearum R3B2 is
not present in the United States; these
data are what led us to the conclusion
that R. solanacearum R3B2 is not
known to occur in the United States.

One commenter cited three
publications that the commenter
believed could indicate that R.
solanacearum R3B2 is present in the
United States:

e In a 1979 finding of R.
solanacearum drawn from Pelargonium
x hortorum in the United States,4 the
race and biovar of the bacterium were
unclear, but pathogenicity tests showed
that the isolates from the plant failed to
cause disease on tobacco, which the
commenter asserted was typical of R.
solanacearum R3B2. However, this

4 Strider, D.L., Jones, R.K., and Haygood, R.A.
1981. “Southern bacterial wilt of geranium caused
by Pseudomonas solanacearum,” Plant Disease 65:
52-53.

finding would also be consistent with R.
solanacearum race 1 biovar 1, which
APHIS has acknowledged is established
in the United States. Therefore, no
definitive statement about the presence
of R. solanacearum R3B2 in the United
States can be made based on this
finding.

e The commenter pointed out that R.
solanacearum R3B2 was found on
Pelargonium zonale in Wisconsin in
1999.5 However, the bacterium was
found only in greenhouses; APHIS
eradicated the bacterium after it was
found, and there is no evidence that it
was transmitted into the wider U.S.
environment.

e The commenter also noted that R.
solanacearum race 1 biovar 1 has been
found on P. zonale in Ohio.6 R.
solanacearum race 1 biovar 1, as noted
above, is established in the United
States, and APHIS has not established
an official control program for it. The
interim rules placed restrictions on the
importation of articles of Pelargonium
spp- and Solanum spp. to prevent the
introduction of R. solanacearum R3B2.

This commenter also asked for
information on official control of R.
solanacearum in the United States. As
described above, R. solanacearum race
1 biovar 1 is established in the United
States, and APHIS has not established
an official control program for it, nor
have we established an official control
program for any other biovar of race 1.
We do not have an official control
program for R. solanacearum R3B2
because that strain of the bacterium is
not known to occur in the United States.
Races 2, 4, and 5 are also not known to
occur in the United States. As
mentioned earlier in this document, we
are not treating the R. solanacearum
biovar 1 bacterium found in Florida as
a quarantine pest.

Two commenters stated that they
were not aware of any evidence that R.
solanacearum R3B2 could survive in a
northern climate. Another commenter
argued that our assertion that R.
solanacearum R3B2 is adapted to low
temperatures may not be justified by the
available evidence and suggested that
we state instead that R3B2 “appears to
be adapted to lower temperatures.”

Janse (1996) indicates that R3B2 is, in
fact, adapted to low temperatures.” If we
become aware of any new research

5Hudelson, B.D. 1999. “Southern wilt.”
University of Wisconsin Garden Facts, May 11,
1999.

6 Nameth, S. 1999. “Bacterial disease alert in
geraniums.” FlowerTECH?Z 4: 65-67.

7Janse, J. D. 1996. ‘“Potato brown rot in Western
Europe—History, presence, occurrence and some
remarks on possible origin, epidemiology and
control strategies.” EPPO Bull. 26: 679-985.

disputing the existing evidence, we will
evaluate it and, if necessary, update the
regulations.

Distribution of R. solanacearum in
Other Countries

In the May 2003 interim rule, we
listed the following countries as
countries where R. solanacearum R3B2
is not known to occur: Algeria, Austria,
Belarus, Bulgaria, Canada, Croatia,
Cyprus, Czech Republic, Denmark,
Estonia, Finland, Greece, Ireland, Israel,
Italy, Latvia, Lithuania, Moldavia,
Morocco, Norway, Poland, Portugal,
Romania, Russian Federation, Slovakia,
Slovenia, Spain, Sweden, Switzerland,
Tunisia, and Ukraine. (We did not
provide this list in the April 2004
interim rule; one commenter on that
interim rule asked that we provide it
here.) Two comments on the April 2004
interim rule raised issues related to this
list.

The April 2004 interim rule exempted
articles of Solanum spp. from Canada
from the requirement that the
phytosanitary certificate accompanying
articles of Solanum spp. must contain
an additional declaration; Canada is the
only country allowed to export articles
of Solanum spp. other than true seed to
the United States, as the importation of
Solanum spp. other than seed from
other countries is prohibited due to
other disease risks. One commenter
asked whether R. solanacearum R3B2
might have entered Canada after it
entered the United States in 2003.

We are aware of no evidence
suggesting that R. solanacearum R3B2
has occurred in Canada, and the
Canadian NPPO has not reported its
presence. All the evidence available
indicates that APHIS was successful at
confining the R. solanacearum R3B2 in
the United States to a few hundred
facilities and that the bacterium was not
transmitted into the wider environment
in the United States, much less in
Canada. As a signatory nation to the
International Plant Protection
Convention (IPPC) of the United
Nations’ Food and Agriculture
Organization, Canada is obligated to
report any discoveries of R.
solanacearum R3B2 to the IPPC.

One commenter, the Secretaria de
Agricultura, Ganaderia, Desarrollo
Rural, Pesca y Alimentacién of Mexico
(SAGARPA, Mexico’s NPPO), requested
that Mexico be added to the list of
countries where R. solanacearum R3B2
is not known to occur. The commenter
stated that the only article that states
that R. solanacearum R3B2 occurs in
Mexico, a 1978 publication by Dr.
Leopoldo Fucikovsky, used an oxidase
test to determine that R. solanacearum



61356

Federal Register/Vol. 70, No. 204/Monday, October 24, 2005/Rules and Regulations

R3B2 was present. The oxidase test is
inadequate to establish the presence of
R. solanacearum R3B2 since the test
reacts not only with R. solanacearum
R3B2 but also with phenols and other
plant chemistry components. According
to the commenter, all recent studies
regarding the occurrence of R.
solanacearum R3B2 have not
discovered the bacterium in Mexico.
The commenter also stated that Mexico
performs surveys for R. solanacearum
R3B2 using enzyme-linked
immunosorbent assays (ELISA) and
polymerase chain reaction (PCR) tests
and has found no evidence of the
bacterium.

SAGARPA did not provide citations
for the studies it cited as supporting its
view. If SAGARPA wishes to provide us
with more specific information
establishing Mexico’s freedom from R.
solanacearum R3B2, such as parameters
of any surveys undertaken and the
results of those surveys, we will
consider it. Alternatively, SAGARPA
may propose to establish an area within
Mexico as free of R. solanacearum
R3B2; the process for doing so is
described in more detail under the
heading “Pest-Free Areas and
Nurseries,” which follows directly.

Pest-Free Areas and Nurseries

The April 2004 interim rule requires
that articles of Pelargonium spp. and
Solanum spp. that are imported into the
United States from a country where R.
solanacearum R3B2 is known to occur
be produced in accordance with the
certification program established by that
interim rule. Two commenters
acknowledged the necessity of placing
restrictions on the importation of
articles other than seed of Pelargonium
spp. and Solanum spp. from countries
where R. solanacearum R3B2 is known
to occur, but stated that the
requirements of the certification
program are unnecessarily restrictive
given the phytosanitary controls already
in place in certain countries that export
articles of Pelargonium spp. and
Solanum spp. These two commenters
asked that we recognize areas within a
country where R. solanacearum R3B2 is
known to occur as areas free of R.
solanacearum R3B2.

APHIS recognizes areas within a
country as being free of plant pests in
accordance with the requirements in
International Standards for
Phytosanitary Measures (ISPM)
Publication No. 4, “Requirements for
the Establishment of Pest Free Areas,”
which was published in 1996 by the
IPPC and which is incorporated by
reference into our regulations at 7 CFR

300.5.8 To establish a pest-free area
under this standard, a country must
establish three main components:
Systems to establish freedom,
phytosanitary measures to maintain
freedom, and checks to ensure that
freedom has been maintained. The
standard sets out performance-based
requirements relating to each of these
three components. Any country wishing
to establish an area within its borders as
free of R. solanacearum R3B2 may
submit the appropriate information in
accordance with “Requirements for the
Establishment of Pest Free Areas” and
propose that APHIS recognize the area
in question as an area that is free of R.
solanacearum R3B2. APHIS will
evaluate whether the components the
country has established are sufficient to
establish the area as a pest-free area. At
the present time, no foreign NPPO has
submitted such a proposal.

However, the regulations established
by the two interim rules do not
explicitly provide for the possible
recognition of an area within a country
as free of R. solanacearum R3B2. To
allow for this possibility, we are adding
a new paragraph (r)(2)(ii) to the
regulations in § 319.37-5. This
paragraph will exempt articles of
Pelargonium spp. and Solanum spp.
imported from areas free of R.
solanacearum R3B2 within countries
where R. solanacearum R3B2 is known
to occur from the requirements of the
certification program. Instead, such
articles will be required to be
accompanied by a phytosanitary
certificate containing an additional
declaration that states “This article is
from an area that has been established
as free of Ralstonia solanacearum race
3 biovar 2.” We are moving the
requirements presently in paragraph
(r)(2) into a new paragraph (r)(2)(i) to
accommodate this change.

These two commenters also asked that
we recognize the growing practices in
certain nurseries as sufficient to ensure
the freedom of articles of Pelargonium
spp. and Solanum spp. produced in
those nurseries from R. solanacearum
R3B2.

One of these commenters noted that
the presence of R. solanacearum R3B2
in the UK has been minimized. All
production of potato and tomato within
the European Union (EU) is under
official compliance with EU production
directive 98/57/EC. The requirements of
this directive have ensured that
outbreaks of potato brown rot and
tomato bacterial wilt (a disease caused
in tomatoes by R. solanacearum R3B2)

8ISPM publications can be viewed on the Internet
at https://www.ippc.int/id/13399.

have been contained at the place of
production. Directive 98/57/EC also
includes measures for the safe disposal
of any infected crops, therefore
removing any possibility of the
pathogen’s spread through trade.
Furthermore, annual surveys conducted
by the UK’s NPPO ensure that the
current locations of contaminated
watercourses are known and that
irrigation from such sources is
prohibited. As a result, only five cases
of the disease have been detected in
ware potato crops, and only one case
has been detected in tomatoes. The
commenter stated that there have been
no findings of R. solanacearum R3B2 in
the UK since 2000.

The other commenter asked
specifically that we exclude Solanum
nigrum produced under protected
cultivation from the final rule. The
commenter also stated that R.
solanacearum R3B2 is not known to
occur in some nurseries producing
Pelargonium spp. in EU Member States.
The commenter further argued that, if
growing practices are sufficient to
exclude R. solanacearum R3B2 from a
production site, the testing provisions of
the certification program would be
superfluous.

We believe that the requirements of
the certification program are all
essential to ensuring that articles of
Pelargonium spp. and Solanum spp.
that are imported into the United States
from a country where R. solanacearum
R3B2 is known to occur do not
introduce that bacterium into the United
States. Accordingly, we will recognize
the growing practices in certain
nurseries (including protected
cultivation) as sufficient to ensure the
freedom of articles produced in those
nurseries from R. solanacearum R3B2
only if those practices satisfy the
requirements of the certification
program. Growers in countries where R.
solanacearum R3B2 is known to occur
who believe that their production
practices satisfy the requirements of the
certification program may request to
have those production practices
evaluated by APHIS.

With regard to the first commenter’s
description of production practices in
the UK, we consider the UK to be a
country where R. solanacearum R3B2 is
known to occur, and the commenter did
not dispute that. If certain areas in the
UK are believed to be free of R.
solanacearum R3B2, the NPPO of the
UK may attempt to establish their pest-
free status by submitting the
information required by ISPM
Publication No. 4 to APHIS for further
evaluation as described above.
Otherwise, UK growers should request
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to have their production practices
recognized by APHIS as satisfying the
requirements of the certification
program.

We disagree with the second
commenter’s assertion that testing is
superfluous in a production site that has
taken measures to exclude R.
solanacearum R3B2. Just as the
establishment of a pest-free area
requires checks to ensure that the area
remains free of the relevant pest, testing
is an important means of ensuring that
the measures a production site has taken
to exclude R. solanacearum R3B2 are
being properly implemented and thus
excluding the bacterium. We are making
no changes to the April 2004 interim
rule in response to these comments.

Testing for R. solanacearum R3B2

One commenter asked us to specify
what criteria must be met to determine
whether an area is free of R.
solanacearum R3B2 and what tests may
be used to determine that a production
site is free of R. solanacearum R3B2.

As mentioned earlier in this
document, the determination that an
area is free of a pest is based on our
assessment of components that include,
but are not limited to, regular checks to
ensure that the area remains free of the
pest. Testing may be carried out using
any means that the country in which the
proposed pest-free area is located deems
practical and that APHIS determines to
be effective.

The April 2004 interim rule stated
that we are currently aware of two
acceptable methods for testing
production sites: An ELISA, which can
determine whether Ralstonia spp.
bacteria are present, and a PCR test that
can determine whether R. solanacearum
R3B2 bacteria are present. Domestic
greenhouses tested for R. solanacearum
R3B2 during the recent eradication
effort typically used ELISA to screen
potentially symptomatic material; if the
material was infected with Ralstonia
spp., the PCR test was used to determine
whether those bacteria were race 3,
biovar 2. Other testing methods may be
used if APHIS determines that those
methods are adequate to confirm that
production facilities are free of R.
solanacearum R3B2.

The preamble of the April 2004
interim rule stated: “One approach to
preventing the entry of R. solanacearum
R3B2 would be to test articles of
Pelargonium spp. and Solanum spp.
that are offered for importation into the
United States at the port of entry. For
such an approach to be effective, our
tests would need to be able to
distinguish between the biovars of the
bacterium and to identify the presence

of R. solanacearum R3B2. However,
there currently exists no standalone,
specific test for R. solanacearum race 3
biovar 2 that is practical for testing
articles of Pelargonium spp. and
Solanum spp. at ports of entry.”” One
commenter stated that testing for R.
solanacearum R3B2 at ports of entry is
quite possible; alternatively, imported
articles could be tested during postentry
inspections of the nurseries where the
articles are further cultivated.

We do not dispute that such testing is
possible; however, APHIS currently
lacks the infrastructure and resources to
either perform the PCR test at the port
of entry or perform an ELISA at the port
of entry, hold the tested articles until
the test results are available, and then
run a separate PCR test on any articles
that tested positive by ELISA for the
presence of Ralstonia spp. Therefore, we
have focused our efforts on excluding R.
solanacearum R3B2 from articles
offered for importation into the United
States.

Specific Provisions of the Certification
Program

The April 2004 interim rule added a
definition of production site to
§319.37-1 that read: “A defined portion
of a place of production utilized for the
production of a commodity that is
managed separately for phytosanitary
purposes. This may include the entire
place of production or portions of it.
Examples of portions of places of
production are a defined orchard, grove,
field, greenhouse, screenhouse, or
premises.” This definition was taken
from ISPM Publication No. 5, “Glossary
of Phytosanitary Terms 2002.” 9

One commenter stated that this
definition might cause confusion with
regard to some of the requirements of
the certification program. For example,
§319.37-5(r)(3)(iv) of the certification
program established by the April 2004
interim rule requires the production site
for articles of Pelargonium spp. and
Solanum spp. to be surrounded by a 1-
meter buffer. The commenter suggested
that, given the definition of production
site established in the April 2004
interim rule, this requirement could be
interpreted to mean that an entire farm,
composed of multiple greenhouses in
which articles of Pelargonium spp. and
Solanum spp. are produced, is required
to be surrounded by a buffer, rather than
the individual greenhouses. The
commenter cited similar potential
problems regarding the certification
program’s requirement in § 319.37—

9ISPM publications can be viewed on the Internet
at https://www.ippc.int/id/13399.

5(r)(3)(v) that the buffer be kept free of
dicotyledonous weeds.

The definition of production site
established in the April 2004 interim
rule states that the production site may
include “the entire production site or
portions of it. Examples of portions of
places of production are a defined
orchard, grove, field, greenhouse,
screenhouse, or premises.” Under this
definition, on a farm that is managed as
a single production site for
phytosanitary purposes but is composed
of multiple greenhouses, each
individual greenhouse in the farm is
considered to be a portion of the
production site. (Individual greenhouses
are considered to be individual
production sites only if they are
managed separately for phytosanitary
purposes, as provided for in the
definition.) Thus, the production site in
this case would not include all the land
of the farm on which the greenhouses
are located but rather all the portions of
the farm in which production of articles
of Pelargonium spp. and Solanum spp.
takes place—the individual
greenhouses. Thus, each individual
greenhouse on such a farm would be
required to have a 1-meter buffer that is
kept free of dicotyledonous weeds.

We are making no changes to the
definition of production site in response
to this comment. However, we are
revising paragraphs (r)(3)(iv) and
(r)(3)(v), which refer to the production
site in the context of the requirements
the commenter mentioned, to clarify
that these requirements apply to each
greenhouse on the production site rather
than the entire production site. We
believe these changes addresses the
commenter’s concern.

Paragraph (r)(3)(iii) of the certification
program established in § 319.37-5 by
the April 2004 interim rule required that
production sites conduct ongoing
testing for R. solanacearum R3B2 and
that only those articles of Pelargonium
spp. and Solanum spp. that have been
tested with negative results for the
presence of R. solanacearum R3B2 may
be used in production and export. One
commenter was concerned that this
requirement could be interpreted to
mean that each article exported to the
United States must be tested.

We did not intend to require that each
article used in production and export be
tested individually; rather, we intended
to require that each article that has been
used in production and export be part
of a group of articles that has been
tested in accordance with a protocol
sufficient to determine, with a high
degree of certainty, whether the articles
in the group are infected with R.
solanacearum R3B2. Details of the
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testing and the statistical plan for the
testing protocol are specified in the
workplan developed by APHIS, the
foreign NPPO, and the owner or
operator of the production site.

The commenter is correct in stating
that the language in the April 2004
interim rule is ambiguous on this point.
Therefore, we are amending paragraph
(r)(3)(iii) to state that only articles of
Pelargonium spp. and Solanum spp.
from a group of articles that has been
tested according to an APHIS-approved
testing protocol with negative results for
the presence of R. solanacearum R3B2
may be used in production and export.

Paragraph (r)(3)(iv) of the certification
program established by the April 2004
interim rule required that the
production site be constructed in a
manner that ensures that outside water
cannot enter the production site. One
commenter pointed out that water is
necessary to grow plants, and this water
must be brought into the production site
from outside the production site; the
interim rule technically excluded such
water. The commenter suggested
changing the requirement to state that
the production site must be constructed
in a manner that ensures that runoff
water from areas surrounding the
production site cannot enter the
production site.

We agree with this comment and have
changed paragraph (r)(3)(iv) of the
certification program established by the
April 2004 interim rule as the
commenter suggests.

Paragraph (r)(3)(viii) of the
certification program established by the
April 2004 interim rule prohibited
growing media and containers for
articles of Pelargonium spp. and
Solanum spp. from coming into contact
with soil and prohibited the use of soil
as a growing medium for articles of
Pelargonium spp. and Solanum spp.
One commenter hypothesized that
pasteurized soil might in the future be
considered an adequate growing
medium and asked that, to ensure that
the certification program could
accommodate such a future
development, we remove the
prohibitions relating to soil and refer
instead to APHIS-approved growing
media in paragraph (r)(3)(viii).

We agree that it would be best to
provide such flexibility in the
regulations in the case that pasteurized
soil becomes an acceptable growing
medium. Therefore, we have changed
paragraph (r)(3)(viii) of the certification
program established by the April 2004
interim rule as the commenter
requested. However, it is important to
reiterate that soil of any kind will not be

considered an APHIS-approved growing
medium at this time.

Paragraph (r)(3)(ix) of the certification
program established by the April 2004
interim rule required that water used in
maintenance of the plants at the
production site be free of R.
solanacearum R3B2. It also required
that the production site derive the water
from an APHIS-approved source or treat
the water with an APHIS-approved
treatment before use. Two commenters
expressed concerns about this
requirement. One stated that no
nurseries in the UK use surface water in
the production of articles of
Pelargonium spp., and infected
Solanum dulcamara outside of
contaminated watercourses have not
been identified during official
inspections over many years. Therefore,
no water-borne route of transmission for
R. solanacearum R3B2 into UK
nurseries has been identified. The
second commenter stated that rain
water, tap water, or water from deep
wells is used in the production of
articles of Pelargonium spp. in the
Netherlands, Belgium, and Germany.

If the water sources cited by the
commenters can be proven to be free of
R. solanacearum R3B2, APHIS will
approve the sources for use in the
production of articles of Pelargonium
spp. and Solanum spp. under the
certification program; approval will be
granted in the workplan developed
among APHIS, the NPPO of the
exporting country, and the owner or
operator of the production site. We are
making no changes to the April 2004
interim rule in response to these
comments.

Paragraph (r)(3)(x) of the certification
program established by the April 2004
interim rule prohibited the use of ebb-
and-flow irrigation in the production of
articles of Pelargonium spp. and
Solanum spp. under the certification
program. We prohibited the use of ebb-
and-flow irrigation because it exposes
all the articles grown using such an
irrigation system to any R.
solanacearum R3B2 that may be present
in any one article in the system. One
commenter stated that ebb-and-flow
irrigation should not be prohibited in
production facilities located in areas
within a country where R.
solanacearum R3B2 is not known to
oCCUr.

We agree that this requirement would
be unjustified if an exporting country
where R. solanacearum R3B2 is known
to occur established, in accordance with
the “Requirements for the Establishment
of Pest Free Areas” referred to above,
that an area within that country is free
of R. solanacearum R3B2. In fact, under

this final rule, production facilities in
such a pest-free area would be eligible
to export articles of Pelargonium spp.
and Solanum spp. under paragraph

§ 319.37-5(r)(2)(ii) of the regulations,
which requires only that the
phytosanitary certificate accompanying
the articles contain an additional
declaration that states that the articles
are from an area that has been
established as free of R. solanacearum
R3B2 in accordance with ISPM No. 4,
“Requirements for the Establishment of
Pest Free Areas.” However, as discussed
above, APHIS has received no requests
to establish such pest-free areas at this
time.

Paragraph (r)(3)(xii) of the
certification program established by the
April 2004 interim rule required that
articles of Pelargonium spp. and
Solanum spp. produced for export
within an approved production site be
handled and packed in a manner
adequate to prevent the presence of R.
solanacearum R3B2. One commenter
recommended that the word “presence”
be changed to “introduction,” or that
the word “introduction” be added to
this requirement.

The intent of the certification program
is to prevent the introduction of R.
solanacearum R3B2 into the United
States. Therefore, we agree with this
commenter, and we have changed the
word “presence’ to “introduction” in
paragraph (r)(3)(xii) of the certification
program established by the April 2004
interim rule as the commenter suggests.

Paragraph (r)(3)(xiii) of the
certification program established by the
April 2004 interim rule stated that if R.
solanacearum R3B2 is found in the
production site or in consignments from
the production site, the production site
will be ineligible to export articles of
Pelargonium spp. or Solanum spp. to
the United States. The paragraph further
stated that a production site may be
reinstated if a reinspection reveals that
the production site is free of R.
solanacearum R3B2 and all problems in
the production site have been addressed
and corrected to the satisfaction of
APHIS.

One commenter asked us to rewrite
this paragraph to provide for the
possibility of individual greenhouses in
a production site to be declared
ineligible to export articles of
Pelargonium spp. or Solanum spp. to
the United States if articles of
Pelargonium spp. or Solanum spp.
infected with R. solanacearum R3B2
can be traced back to an individual
greenhouse in a production site, rather
than declaring the entire production site
ineligible.
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We believe it is safe to declare an
individual greenhouse among several
greenhouses ineligible to export articles
of Pelargonium spp. or Solanum spp. to
the United States only if the greenhouse
is managed separately for phytosanitary
purposes and thus qualifies as a
production site itself, as specified in the
definition of production site that the
April 2004 interim rule added to
§ 319.37-1. Otherwise, production
practices in a production site composed
of multiple greenhouses could spread R.
solanacearum R3B2 from one
greenhouse to another, meaning that it
would not be safe to allow importation
from any greenhouse in a production
site in which one greenhouse produced
articles of Pelargonium spp. or Solanum
spp. infected with R. solanacearum
R3B2. We are making no changes to the
April 2004 interim rule in response to
this comment.

One commenter stated that
production sites should have to be
tested with negative results three times
over a 90-day period in order to be
considered eligible for reinstatement
into the certification program. This
commenter further requested that
details of the testing that would be
required for reinstatement and other
requirements for reinstatement be
included in the regulations.

The three-test, 90-day standard the
commenter suggests is a reasonable
standard, but it may not be appropriate
in all cases. We prefer to specify
conditions for production site testing
and reinstatement in the workplan
developed among APHIS, the NPPO of
the exporting country, and the operator
of the production site, in order to take
into account local production
conditions and capabilities. We are
making no changes to the April 2004
interim rule in response to this
comment.

Paragraph (r)(3)(xv) of the certification
program established by the April 2004
interim rule required that the
government of the country in which
articles other than seed of Pelargonium
spp. or Solanum spp. are produced
enter into a trust fund agreement with
APHIS before each growing season. The
government of the country in which the
articles are produced or its designated
representative is required to pay in
advance all estimated costs that APHIS
expects to incur through its involvement
in overseeing the execution of paragraph
(r)(3) of this section. These costs will
include administrative expenses
incurred in conducting the services
enumerated in paragraph (r)(3) of
§319.37-5 and all salaries (including
overtime and the Federal share of
employee benefits), travel expenses

(including per diem expenses), and
other incidental expenses incurred by
the inspectors in performing these
services. The government of the country
in which the articles are produced or its
designated representative is required to
deposit a certified or cashier’s check
with APHIS for the amount of the costs
estimated by APHIS. If the deposit is not
sufficient to meet all costs incurred by
APHIS, the agreement further requires
the government of the country in which
the articles are produced or its
designated representative to deposit
with APHIS a certified or cashier’s
check for the amount of the remaining
costs, as determined by APHIS, before
the services will be completed. After a
final audit at the conclusion of each
shipping season, any overpayment of
funds would be returned to the
government of the country in which the
articles are produced or its designated
representative or held on account until
needed.

One commenter stated that the trust
fund requirement adds an economic
cost to the production of articles of
Pelargonium spp. or Solanum spp. that
does not contribute to the maintenance
of plant health and is therefore not
justifiable.

The trust fund requirement is
common practice under many other
APHIS import regulations (e.g.,
importing Fuji apples from Japan and
the Republic of Korea under § 319.56—
2cc, or importing Hass avocados from
Mexico under § 319.56-21f). The trust
fund is intended to ensure that the
government of the country in which the
articles are produced or its designated
representative bears the cost of the
certification program, rather than U.S.
taxpayers. (The government of the
country in which the articles are
produced is, of course, free to pass this
cost on to production sites producing
articles of Pelargonium spp. or Solanum
spp. for export to the United States.)
Requiring that APHIS subsidize the
production of articles of Pelargonium
spp. or Solanum spp. grown in foreign
countries for export to the United States
would, we believe, be a misallocation of
APHIS’ limited resources. We are
making no changes to the April 2004
interim rule in response to this
comment.

Two commenters expressed concern
about the administration of the trust
fund. One stated that there is no
assurance that the governments of
countries in which articles of
Pelargonium spp. or Solanum spp. are
produced will participate in setting up
the trust fund; without such assurance,
exporters might not be able to
participate due to governmental

reluctance. The other asked that APHIS
itself, rather than the exporting country,
establish and administer the trust fund
so that it will cover the APHIS costs
without making it uneconomical for
exporting companies to continue
production.

APHIS does, in fact, establish and
administer the trust fund in the
certification program established in the
April 2004 interim rule. The
government of the country in which the
articles are produced or its designated
representative deposits money into the
fund in response to APHIS estimates of
costs and in response to actual costs as
determined by APHIS. As noted above,
the government of the country in which
the articles are produced is free to pass
this cost on to production sites
producing articles of Pelargonium spp.
or Solanum spp. for export to the United
States. We are making no changes to the
April 2004 interim rule in response to
these comments.

In the section of the April 2004
interim rule in which we responded to
comments, we described one comment
as suggesting that APHIS impose an
import bond on all imports of articles of
Pelargonium spp. or Solanum spp. Two
commenters on the April 2004 interim
rule stated that we should require an
import bond; one suggested that an
import bond would be appropriate if
compensation is not provided for
articles of Pelargonium spp. or Solanum
spp.- destroyed during eradication
efforts.

We continue to believe that the
certification program we established in
that interim rule is a more direct and
more effective means of ensuring that
articles of Pelargonium spp. and
Solanum spp. that are offered for
importation will not serve as a pathway
for the introduction of R. solanacearum
R3B2.

Other Comments

One commenter recommended that,
rather than place restrictions on the
importation of articles of Pelargonium
spp. or Solanum spp., we simply
prohibit the importation of all nursery
stock. We do not believe such an action
is necessary or warranted.

One commenter suggested that R.
solanacearum R3B2 should be removed
from the list of select agents in 7 CFR
331.3(a). We continue to believe, based
on input from USDA’s Agricultural
Research Service, Forest Service, and
Cooperative State Research, Education,
and Extension Service and consultation
with the American Phytopathological
Society, that R. solanacearum R3B2
poses a severe threat to plant health or
plant products, and the commenter
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provided no evidence to the contrary. In
any case, removing R. solanacearum
R3B2 from that list is beyond the scope
of this rulemaking.

One commenter urged APHIS to
continue with its review of the nursery
stock regulations, to prevent
introductions of both R. solanacearum
R3B2 and other plant pests. We agree
that this review is essential to
safeguarding plant health, and we
published an advance notice of
proposed rulemaking soliciting
comments on approaches to revising the
nursery stock regulations on December
10, 2004 (69 FR 71736—71744, Docket
No. 03—069-1).

Three commenters addressed various
aspects of the eradication effort that
APHIS undertook after the presence of
R. solanacearum R3B2 was confirmed
in the United States in February 2003,
including reinstatement procedures for
facilities where R. solanacearum R3B2
was present, the speed with which the
eradication effort was conducted, the
treatment of individual greenhouses as
production sites, and the fact that
APHIS did not pay compensation to the
owners of plants destroyed during this
eradication effort.

The effort to eradicate R.
solanacearum R3B2 within the United
States was conducted under the
authority granted to APHIS in the Plant
Protection Act (7 U.S.C. 7714), which
states that if the Secretary considers it
necessary in order to prevent the
dissemination of a plant pest or noxious
weed that is new to or not known to be
widely prevalent or distributed within
and throughout the United States, the
Secretary may hold, seize, quarantine,
treat, apply other remedial measures to,
destroy, or otherwise dispose of any
plant that is moving into or through the
United States or interstate, or has moved
into or through the United States or
interstate, and the Secretary has reason
to believe is infested with a plant pest
or noxious weed at the time of the
movement. The Plant Protection Act
further states that if that situation
should occur, the Secretary may order
the owner of any plant to destroy the
plant without cost to the Federal
Government and in the manner the
Secretary considers appropriate.

The May 2003 and April 2004 interim
rules placed restrictions on the
importation of articles of Pelargonium
spp. or Solanum spp. in order to address
the risk that such importation could
introduce R. solanacearum R3B2 into
the United States; the domestic
eradication effort is beyond the scope of
this rulemaking.

Therefore, for the reasons given in the
interim rule and in this document, we

are adopting the interim rule as a final
rule, with the changes discussed in this
document.

This final rule also affirms the
information contained in the interim
rule concerning Executive Orders 12372
and 12988 and the Paperwork
Reduction Act.

Effective Date

Pursuant to the administrative
procedure provisions in 5 U.S.C. 553,
we find good cause for making this rule
effective less than 30 days after
publication in the Federal Register. The
interim rule adopted as final by this rule
was effective on May 24, 2004. This rule
clarifies certain requirements in the
certification program established by the
interim rule and amends other
requirements to provide additional
options. Immediate action is necessary
to amend the certification program in
order to ensure that its requirements are
easily understood and to make the
certification program more flexible.
Therefore, the Administrator of the
Animal and Plant Health Inspection
Service has determined that this rule
should be effective upon publication in
the Federal Register.

Executive Order 12866 and Regulatory
Flexibility Act

This rule has been reviewed under
Executive Order 12866. The rule has
been determined to be not significant for
the purposes of Executive Order 12866
and, therefore, has not been reviewed by
the Office of Management and Budget.

In the April 2004 interim rule, APHIS
amended the regulations to establish a
certification program for articles of
Pelargonium spp. and Solanum spp.
imported from countries where the
bacterium R. solanacearum R3B2 is
known to occur. The interim rule
prohibited the importation of articles of
Pelargonium spp. and Solanum spp.
from countries where R. solanacearum
R3B2 is known to occur unless the
articles are produced in accordance
with the certification program. This
final rule amends the regulations by
modifying some of the requirements of
the certification program to make them
clearer and more flexible, by providing
for the establishment of areas that are
free of R. solanacearum R3B2 within
countries where R. solanacearum R3B2
is known to occur, and exempting
imported seeds of Pelargonium spp. and
Solanum spp. from all requirements
related to R. solanacearum R3B2. The
requirements of the certification
program are designed to ensure that R.
solanacearum R3B2 will not be
introduced into the United States
through the importation of articles of

Pelargonium spp. and Solanum spp.
This certification program is necessary
to prevent the introduction of this
bacterial strain into the United States.

The production site certification
program impacts approximately 11
different nurseries. Two of these
nurseries are located in Guatemala,
three in Mexico, one in China, two in
Kenya, and three in Costa Rica. The
average cost of upgrading these 11
production sites to comply with the
production site requirements in the
April 2004 interim rule has been
estimated at approximately $70,000 per
site.10 However, many of these
production sites had already upgraded
their facilities due to the outbreak of R.
solanacearum R3B2 in early 2003. Thus,
to the extent that these upgrades fulfill
the production site requirements
contained in this rule, compliance costs
for some production sites would have
been lower than this estimate.

Pelargonium (geranium) spp.

Based on growers’ receipts, U.S.
floriculture and nursery crop sales
totaled $14 billion in 2002. Total sales
of U.S. geraniums were estimated at
$204 million for 2002.1* The United
States imported $44 million worth of
cuttings and slips of which geraniums
comprised some unknown part.12
Geraniums are the most popular
bedding plant in North America;
approximately 20,000 growers cultivate
these plants.

APHIS has determined that the 2003
R. solanacearum R3B2 outbreak
occurred when geranium cuttings
arrived from Kenya carrying the R.
solanacearum R3B2 bacterium. The R.
solanacearum R3B2 outbreak in 2003
led to the disposal of 1.9 million
geraniums; the disposed plants had a
total value of approximately $1.5 to $2
million.

Solanum spp.

The genus Solanum comprises a large
group of both tender and hardy,
herbaceous shrubby climbing plants.
Several species can be found in North
America either growing wild or as
decorative plants, but two—potatoes
and eggplants—are grown as vegetables.
The R. solanacearum R3B2 bacterium,
which is widely distributed in
temperate regions, causes the disease
potato brown rot. In 2002, 1.3 million
acres of U.S. potatoes were harvested;

10 Society of American Florists.

11 Electronic Outlook Report from the Economic
Research Service, Floriculture and Nursery Crops
Outlook, September 12, 2002, Alberto Jerardo.

12 World Trade Atlas 2002, U.S. imports of
unrooted cuttings and slips of plants, code #
0602100000.
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the potato harvest was valued at $3.2
billion, and $123 million worth of U.S.
potatoes were exported to the rest of the
world.13 The value of potato fields
infected with R. solanacearum R3B2
could be drastically reduced if not
completely eliminated. The bacterium
causes potatoes to have unsightly brown
rings in the vegetable, making them
worthless for human consumption. Most
likely, U.S. producers with fields
infected with this bacterium would be
required to quarantine their fields and
destroy the potatoes to prevent the
spread of the disease.

The UK has experienced five
outbreaks of potato brown rot that have
caused minor impacts to overall potato
production.14 Certain areas in South
America have seen potato losses from 5
percent to 100 percent due to potato
brown rot. If potato brown rot were to
become established in the United States,
the potato industry could potentially
lose hundreds of millions of dollars due
to direct losses and indirect losses from
quarantines and diminished export
markets.

The April 2004 interim rule allowed
imports of articles of Pelargonium spp.
and Solanum spp. to continue as long as
the articles are produced in accordance
with the certification program
requirements in § 319.37-5(r)(3) and are
accompanied by a phytosanitary
certificate stating that they have been
produced in accordance with those
requirements. The interim rule helped
safeguard U.S. agriculture against the
possible introduction of R.
solanacearum R3B2.

Impact on Small Entities

The Regulatory Flexibility Act
requires that agencies consider the
economic impact of their rules on small
entities. The Small Business
Administration (SBA) classifies nursery
and tree production businesses as small
entities (North American Industry
Classification System category 111421)
if their annual sales receipts are
$750,000 or less. In 2001, 1,691
floriculture operations out of a total of
10,965 operations had sales of $500,000
or more.!5 Therefore, at least 85 percent
of all floriculture operations can be
classified as small; it is likely that an
even higher percentage can be classified

13 National Agricultural Statistical Service
(NASS) data on U.S. potato production, 2002;
Foreign Agricultural Service data on potato exports,
2002.

14 British Department of Environment, Food and
Rural Affairs, Service Delivery Unit, Plant Health
Division.

15NASS, Agricultural Statistics Board, U.S.
Department of Agriculture, 2001 Floriculture Crops.

as small due to the $250,000
discrepancy.

The costs of complying with the
production site certification
requirements are not expected to
significantly affect costs or revenues of
small-entity floriculture operators in the
United States. Some portion of the cost
of site certification may be passed onto
U.S. buyers of geranium cuttings in the
form of higher prices, but this effect is
expected to be minor.

The interim rule had a negative
impact on offshore operations due to the
costs involved in complying with the
additional nursery site certification
requirements. Experts in the industry
have estimated that updating the 11
offshore nursery sites cost
approximately $770,000 total, or
$70,000 per site. However, this final
rule makes changes to the production
site requirements to allow affected
entities some flexibility in meeting
them. It is difficult to determine the
impact without knowing average
revenues generated at these 11 nursery
sites.

While the costs for production sites to
comply with the requirements resulted
in a negative impact on offshore
production sites, the requirements help
to ensure that future nursery shipments
entering the United States are free of R.
solanacearum R3B2. The 2003 R.
solanacearum R3B2 outbreak alone cost
the floriculture industry $1.5 to $2
million in geranium plant losses. The R.
solanacearum R3B2 outbreak could
have jeopardized not only the entire
U.S. geranium industry, which is
estimated to be worth $204 million per
year, but also the potato industry, which
is estimated to be worth $3.2 billion per
year, if it had not been contained and
eradicated.’® It is evident that the
benefits of certifying offshore
production sites that produce
Pelargonium spp. and Solanum spp.
outweigh the costs.

Under these circumstances, the
Administrator of the Animal and Plant
Health Inspection Service has
determined that this action will not
have a significant economic impact on
a substantial number of small entities.

List of Subjects in 7 CFR Part 319

Coffee, Cotton, Fruits, Imports, Logs,
Nursery stock, Plant diseases and pests,
Quarantine, Reporting and
recordkeeping requirements, Rice,
Vegetables.

16 Electronic Outlook Report from the Economic
Service, Floriculture and Nursery Crops Outlook,
September 12th, 2002, Alberto Jerardo; and NASS
data U.S. potato production, 2002, along with FAS
data on potato exports 2002.

m Accordingly, the interim rule
amending 7 CFR part 319 that was
published at 69 FR 21941-21947 on
April 23, 2004, is adopted as a final rule
with the following changes:

PART 319—FOREIGN QUARANTINE
NOTICES

m 1. The authority citation for part 319
is revised to read as follows:

Authority: 7 U.S.C. 450, 7701-7772, and
7781-7786; 21 U.S.C. 136 and 136a; 7 CFR
2.22, 2.80, and 371.3.

m 2. Section 319.37-5 is amended as
follows:

m a. By revising paragraph (r),
introductory text, to read as set forth
below.

m b. By revising paragraph (r)(2) to read
as set forth below.

m c. In paragraph (r)(3), in the
introductory text, by adding the words
“or area” after the word “country.”

m d. By revising the second sentence of
paragraph (r)(3)(iii) to read as set forth
below.

m e. By revising paragraphs (r)(3)(iv) and
(r)(3)(v) to read as set forth below.

m f. In paragraph (r)(3)(vii), by removing
the words “must not come in contact
with soil, and soil may not be used as

a growing medium” and adding the
words “must not come in contact with
growing media that could transmit R.
solanacearum race 3 biovar 2 and must
be grown in an APHIS-approved
growing medium” in their place.

m g. In paragraph (r)(3)(xii), by removing
the word “presence” and adding the
word “introduction” in its place.

§319.37-5 Special foreign inspection and
certification requirements.
* * * * *

(r) Any restricted article of
Pelargonium spp. or Solanum spp.
presented for importation into the
United States may not be imported
unless it meets the requirements of this
paragraph (r). Seeds are not subject to
the requirements of this paragraph (r).

(1) * x %

(2) (i) For any article of Pelargonium
spp. or Solanum spp. that does not meet
the requirements of paragraph (r)(1) of
this section and is from a country where
Ralstonia solanacearum race 3 biovar 2
is not known to occur, the phytosanitary
certificate of inspection required by
§319.37—4 must contain an additional
declaration that states ““Ralstonia
solanacearum race 3 biovar 2 is not
known to occur in the country or area
of origin”’; Provided, that this additional
declaration is not required on the
phytosanitary certificate of inspection
accompanying articles of Solanum spp.
from Canada that do not meet the
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requirements of paragraph (r)(1) of this
section.

(ii) For any article of Pelargonium
spp. or Solanum spp. that does not meet
the requirements of paragraph (r)(1) of
this section and is from an area that has
been established as free of Ralstonia
solanacearum race 3 biovar 2 in
accordance with International Standards
for Phytosanitary Measures Publication
No. 4, “Requirements for the
Establishment of Pest Free Areas,”
which is incorporated by reference at
§300.5 of this chapter, the
phytosanitary certificate required by
§319.37—4 must contain an additional
declaration that states “This article is
from an area that has been established
as free of Ralstonia solanacearum race
3 biovar 2.”

(3) * *x %

(iii) * * * Only articles of
Pelargonium spp. and Solanum spp.
from a group of articles that has been
tested according to an APHIS-approved
testing protocol with negative results for
the presence of R. solanacearum race 3
biovar 2 may be used in production and
export. * * *

(iv) Each greenhouse on the
production site must be constructed in
a manner that ensures that runoff water
from areas surrounding the greenhouses
cannot enter the greenhouses. The
greenhouses must be surrounded by a 1-
meter buffer that is sloped so that water
drains away from the greenhouses.

(v) Dicotyledonous weeds must be
controlled both within each greenhouse
on the production site and around it.
The greenhouses on the production site
and the 1-meter buffer surrounding
them must be free of dicotyledonous
weeds.

* * * * *

Done in Washington, DG, this 18th day of
October 2005.

Elizabeth E. Gaston,

Acting Administrator, Animal and Plant
Health Inspection Service.

[FR Doc. 05-21168 Filed 10-21-05; 8:45 am]
BILLING CODE 3410-34-P

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 71

Docket No. FAA-2005-22047; Airspace

Docket No. 05-ANM-10

RIN 2120-AA66

Revision of VOR Federal Airway V-
343; MT

AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Final rule.

SUMMARY: This action extends Federal
Airway V-343 from the Bozeman, MT,
Very High Frequency Omni-directional
Range/Tactical Air Navigation
(VORTACQC) to the initial approach fix for
the Area Navigation (RNAV) runway 15
approach to the Bert Mooney Airport
(BTM), MT. Specifically, this action will
enhance the management of air traffic
arrivals at BTM.

EFFECTIVE DATE: 0901 UTC, December
22, 2005.

FOR FURTHER INFORMATION CONTACT: Ken
McElroy, Airspace and Rules, Office of
System Operations Airspace and AIM,
Federal Aviation Administration, 800
Independence Avenue, SW.,
Washington, DC 20591; telephone: (202)
267-8783.

SUPPLEMENTARY INFORMATION:

Background

On August 23, 2005, the FAA
published in the Federal Register a
notice of proposed rulemaking (NPRM)
to revise VOR Federal Airway V-343 by
extending the airway to the initial
approach for the BTM airport (70 FR
49222). Interested parties were invited
to participate in this rulemaking effort
by submitting written comments on the
proposal. No comments were received.
With the exception of editorial changes,
this amendment is the same as that
published in the NPRM.

The Rule

This action amends Title 14 Code of
Federal Regulations (14 CFR) part 71 to
revise VOR Federal Airway V-343 by
extending the airway from the Bozeman,
MT, VORTAC to the initial approach fix
for the RNAV runway 15 approach to
the BTM, MT.

Domestic VOR Federal airways are
published in paragraph 6010(a) of FAA
Order 7400.9N dated September 1, 2005,
and effective September 15, 2005, which
is incorporated by reference in 14 CFR
71.1. The Federal airways listed in this
document will be published
subsequently in the order.

The FAA has determined that this
regulation only involves an established
body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally
current. Therefore, this regulation: (1) Is
not a “significant regulatory action”
under Executive Order 12866; (2) is not
a “significant rule” under Department of
Transportation (DOT) Regulatory
Policies and Procedures (44 FR 11034;
February 26, 1979); and (3) does not
warrant preparation of a regulatory
evaluation as the anticipated impact is
so minimal. Since this is a routine
matter that will only affect air traffic
procedures and air navigation, it is
certified that this rule, when
promulgated, will not have a significant
economic impact on a substantial
number of small entities under the
criteria of the Regulatory Flexibility Act.

List of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).

Adoption of the Amendment

m In consideration of the foregoing, the
Federal Aviation Administration
amends 14 CFR part 71 as follows:

PART 71—DESIGNATION OF CLASS A,
B, C, D, AND E AIRSPACE AREAS; AIR
TRAFFIC SERVICE ROUTES; AND
REPORTING POINTS

m 1. The authority citation for part 71
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40103, 40113,
40120; E.O. 10854, 24 FR 9565, 3 CFR, 1959—
1963 Comp., p. 389.

§71.1 [Amended]

m 2. The incorporation by reference in
14 CFR 71.1 of FAA Order 7400.9N,
Airspace Designations and Reporting
Points, dated September 1, 2005, and
effective September 15, 2005, is
amended as follows:

Paragraph 6010(a) Domestic VOR Federal
Airways.
* * * * *

V-343 [Revised]

From Dubios, ID; Bozeman, MT, INT
Bozeman, MT, 302° and Whitehall, MT, 342°
Radials.

* * * * *

Issued in Washington, DC, October 17,
2005.

Edith V. Parish,

Acting Manager, Airspace and Rules.

[FR Doc. 05-21144 Filed 10-21-05; 8:45 am]
BILLING CODE 4910-13-P
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DEPARTMENT OF COMMERCE

International Trade Administration

15 CFR Parts 335 and 340
[Docket No. 050406093-5259-02]

RIN 0625—-AA67
Imports of Certain Worsted Wool
Fabric: Implementation of Tariff Rate

Quota Established Under Title V of the
Trade and Development Act of 2000

ACTION: Final rule.

SUMMARY: The Department of Commerce
publishes this final rule to adopt,
without change, an interim final rule
that implemented tariff rate quotas
(TRQ) for a limited quantity of worsted
wool fabrics pursuant to Title V of the
Trade and Development Act of 2000
(“the Act”) as amended by the Trade
Act of 2002 and the Miscellaneous
Trade Act of 2004, (Pub. L. 108—429).
Section 501(e) of the Act requires the
President to fairly allocate TRQs on the
import of certain worsted wool fabric.
Section 504(b) of the Act authorizes the
President to modify the limitations on
worsted wool fabric imports under
TRQs. The President has delegated to
the Secretary of Commerce the authority
to allocate the quantity of imports under
the TRQs (specifically for wool products
under HTS headings, 9902.51.11 and
9902.51.12) and to determine whether
the limitations on the quantity of
imports under the TRQs should be
modified. This rule is necessary to
implement the amendment to the Act
included in the Miscellaneous Trade
Act of 2004, (Pub. L. 108—429), which
specifies which HTS categories may be
allocated as TRQs and which eliminates
Commerce’s authority to modify these
quotas.

DATES: This final rule is effective
October 24, 2005.

FOR FURTHER INFORMATION CONTACT:
Sergio Botero, Office of Textiles and
Apparel, U.S. Department of Commerce,
(202) 482-4058.

SUPPLEMENTARY INFORMATION:

Background

The Act created Harmonized Tariff
Schedule of the United States (HTS)
heading 9902.51.11 and HTS heading
9902.51.12, which establish two TRQs,
providing for temporary reductions for
three years in the import duties on two
categories of worsted wool fabrics
suitable for use in making suits, suit-
type jackets, or trousers: (1) For worsted
wool fabric with average fiber diameters
greater than 18.5 microns, the reduction
in duty is limited to 2,500,000 square

meter equivalents or such other quantity
proclaimed by the President; and (2) for
worsted wool fabric with average fiber
diameters of 18.5 microns or less, the
reduction is limited to 1,500,000 square
meter equivalents or such other quantity
proclaimed by the President,
respectively. The Act required that the
TRQs be allocated. More specifically,
the President must ensure that the TRQs
are fairly allocated to persons (including
firms, corporations, or other legal
entities) who cut and sew men’s and
boys’ worsted wool suits, suit-type
jackets and trousers in the United States
and who apply for an allocation based
on the amount of such suits cut and
sewn during the prior calendar year.

The Act required that the President
annually consider requests by U.S.
manufacturers of certain worsted wool
apparel to modify the limitation on the
quantity of fabric that may be imported
under the TRQs, and granted the
President the authority to proclaim
modifications to the limitations. In
determining whether to modify the
limitations, the President must consider
specified U.S. market conditions with
respect to worsted wool fabric and
worsted wool apparel.

In Presidential Proclamation 7383, of
December 1, 2000, the President
authorized the Secretary of Commerce:
(1) To allocate the imports of worsted
wool fabrics under the TRQs; (2) to
annually consider requests from
domestic manufacturers of worsted
wool apparel to modify the limitation
on the quantity of worsted wool fabrics
that may be imported under the TRQs;
(3) to determine whether the limitations
on the quantity of imports of worsted
wool fabrics under the TRQs should be
modified and to recommend to the
President that appropriate modifications
be made; and (4) to issue regulations to
implement relevant provisions of the
Act.

On December 3, 2004, the Act was
amended pursuant to the Miscellaneous
Trade Act of 2004, Public Law 108—429.
The amendment altered the HTS
categories of worsted wool eligible for
the TRQs under the Act. Specifically,
the amendment renumbered HTS
heading 9902.51.12 to HTS heading
9902.51.15. The Miscellaneous Trade
Act of 2004 also increased to 5 million
square meters from 3.5 million square
meters the TRQ for worsted wool fabrics
with average fiber diameters of 18.5
microns or less (HTS 9902.51.15,
previously numbered HTS 9902.51.12);
and increased to 5.5 million square
meters from 4.5 million square meters
the TRQ for the worsted wool fabrics
with average fiber diameters greater
than 18.5 microns (9902.51.11).

The amendment also authorized
Commerce to allocate a new HTS
category, HTS 9902.51.16. This HTS
refers to worsted wool fabric with
average fiber diameters of 18.5 microns
or less. The amendment further
specified that HTS 9902.51.16 is for
worsted wool for the benefit of persons
(including firms, corporations, or other
legal entities) who weave worsted wool
fabric in the United States.

Finally, the Miscellaneous Trade Act
of 2004, Public Law 108—429, repealed
Commerce’s authorization to determine
whether the limitations on the quantity
of imports of worsted wool fabrics
under the TRQs should be modified and
to recommend to the President that
appropriate modifications be made.

On May 16, 2005, the International
Trade Administration published an
Interim Final Rule that implemented the
new HTS categories and allocation
system and that removed Commerce’s
authorization to modify the limitation
on the quantity of imports of worsted
wool fabrics. The interim regulations
were effective upon publication to allow
TRQ recipients to import their products
under the new HTS categories and
allocation system.

Public Comments

While the interim regulations became
effective on May 16, 2005, the
Department of Commerce solicited
comments on the interim regulations
and expressed particular interest in
comments concerning any impact the
regulations might have on small or
medium sized businesses. The public
comment period closed on July 15,
2005. The Department did not receive
any comments on the interim
regulations.

Action Being Taken by the Department
of Commerce

The Department of Commerce is
adopting without change the interim
final rule that became effective May 16,
2005. Title 15, Part 335 of the Code of
Federal Regulations sets forth
regulations regarding the issuance and
effect of licenses for the allocation of
worsted wool fabric under the tariff rate
quotas established by Section 501 of the
Act. Part 340 of the same title is
removed.

Classification

Executive Order 12866

This rule has been determined to be
not significant under Executive Order
12866

Paperwork Reduction Act

This proposed rule contains a
collection-of-information requirement
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subject to the Paperwork Reduction Act
(PRA), which has received approval by
OMB under control number 0625-0240.
Notwithstanding any other provision of
the law, no person is required to
respond to, nor shall any person be
subject to a penalty for failure to comply
with, a collection of information subject
to the requirements of the PRA, unless
that collection of information displays a
currently valid OMB Control Number.

Dated: October 18, 2005.
James C. Leonard III,

Deputy Assistant Secretary for Textiles and
Apparel.

PART 335—IMPORTS OF WORSTED
WOOL FABRICS AND PART 340—
MODIFICATION OF THE TARIFF RATE
QUOTA LIMITATION ON WORSTED
WOOL FABRIC IMPORTS

m Accordingly, the interim rule that
amends 15 CFR part 335 and removes
15 CFR part 340, which was published
at 70 FR 25774 on May 16, 2005, is
adopted as final rule without change.

[FR Doc. 05-21215 Filed 10—-21-05; 8:45 am]
BILLING CODE 3510-DS-P

SOCIAL SECURITY ADMINISTRATION
20 CFR Parts 404 and 416

[Regulations Nos. 4 and 16]

RIN 0960-AG23

Deemed Duration of Marriage for
Widows/Widowers and Removal of
Restriction on Benefits to Children of
Military Parents Overseas

AGENCY: Social Security Administration.
ACTION: Final rules.

SUMMARY: We are issuing these final
rules to reflect in our regulations
changes to the Social Security Act (the
Act) made by two provisions in the
Social Security Protection Act of 2004
(SSPA), enacted on March 2, 2004. One
provision added a new situation in
which the 9-month duration-of-marriage
requirement for surviving spouses under
title II of the Act is deemed to have been
met. The other provision removed a
restriction against payment of
Supplemental Security Income (SSI)
benefits, under title XVI of the Act, to
certain blind or disabled children who
were not eligible for SSI benefits the
month before their military parents
reported for duty outside the United
States.

DATES: These regulations are effective
October 24, 2005.

Electronic Version

The electronic file of this document is
available on the date of publication in
the Federal Register at http://
www.gpoaccess.gov/fr/index.html. It is
also available on the Internet site for
SSA (i.e., Social Security Online) at
http://policy.ssa.gov/pnpublic.nsf/
LawsRegs.

FOR FURTHER INFORMATION CONTACT:
Richard Bresnick, Social Insurance
Specialist, Office of Regulations, Social
Security Administration, 100 Altmeyer
Building, 6401 Security Boulevard,
Baltimore, MD 21235-6401, (410) 965—
1758 or TTY (410) 966—5609. For
information on eligibility or filing for
benefits, call our national toll-free
number, 1-800-772-1213 or TTY 1-
800-325-0778, or visit our Internet site,
Social Security Online, at http://
www.socialsecurity.gov.

SUPPLEMENTARY INFORMATION:
Background

Prior to enactment of section 414 of
the SSPA, Public Law 108-203, if an
applicant for surviving spouse’s benefits
did not meet the 9-month duration-of-
marriage requirement or alternative
requirements, the 9-month requirement
would be deemed to be met if:

o The insured’s death was accidental;

o The insured’s death occurred in the
line of duty while he or she was a
member of a uniformed service on
active duty; or

e The surviving spouse was
previously married to the insured for at
least 9 months, the previous marriage
ended in divorce, and the surviving
spouse had remarried the insured prior
to the insured’s death.

Section 414 of the SSPA amended
sections 216(c) and (g) of the Act to add
a new situation in which the 9-month
duration-of-marriage requirement is
deemed met. The requirement will be
deemed met if:

e The insured had been married prior
to the marriage to the surviving spouse;

o The prior spouse was
institutionalized during the marriage to
the insured, due to mental
incompetence or similar incapacity;

e We determine, based on satisfactory
evidence, that during this
institutionalization the insured would
have divorced the prior spouse and
married the surviving spouse but the
divorce would have been unlawful in
the State of the insured’s domicile
because of the institutionalization;

e The prior spouse remained
institutionalized up until the time of his
or her death; and

¢ The insured married the surviving
spouse within 60 days after the prior
spouse’s death.

Prior to enactment of section 434 of
the SSPA, section 1614(a)(1)(B)(ii) of the
Act included within the definition of a
blind or disabled individual, for
purposes of SSI eligibility and payment
under title XVI, a blind or disabled
child who lived outside the United
States if the child:

e Was a citizen of the United States;

e Was living with a parent and that
parent was a member of the Armed
Forces of the United States assigned to
permanent duty ashore outside the
United States; and

e Was eligible for an SSI benefit for
the month before the parent reported for
such assignment.

Section 434 of the SSPA amended
section 1614(a)(1)(B)(ii) by eliminating
the requirement that the child must
have been eligible for an SSI benefit for
the month before the parent reported for
the military assignment.

Explanation of Changes

We are revising § 404.335 to extend
title II benefits to a surviving spouse
who would have met the duration-of-
marriage requirement to the insured,
except that as determined based on
evidence satisfactory to the Agency, it
was unlawful under State law for the
insured to divorce the prior spouse by
reason of the prior spouse’s
institutionalization because of mental
incompetence or similar incapacity. The
prior spouse must have been
institutionalized during the marriage to
the insured and remained
institutionalized until the time of his or
her death, and the insured must have
married the surviving spouse within 60
days after the prior spouse’s death. We
also are revising the last sentence of
§404.357 to update the reference to the
revised paragraphs in § 404.335 and
clarify that this new situation where the
duration-of-marriage requirement is
deemed to have been met does not
apply to stepchildren.

We are revising §416.216 by
amending paragraph (a) to include a
definition of the regulatory term
“overseas.” The amended paragraph (a)
clarifies that by overseas we mean
“outside the United States.” We are
revising paragraph (a)(3) to substitute
the newly defined term “overseas” for
“outside the United States.” The
relevant statutory section uses the term
“outside the United States.” The
regulation already uses “overseas”
several times but text we are removing
from the section includes the term
“outside the United States.” We are
removing paragraph (a)(4), which
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contains the requirement that a blind or
disabled child who is a United States
citizen, living with a parent who is a
member of the U.S. Armed Forces
assigned to permanent duty ashore
outside the U.S., must have been
eligible for an SSI benefit for the month
before the parent reported for the
assignment, in order to be eligible for a
payment of SSI benefits while outside
the U.S.

Regulatory Procedures

Pursuant to sections 205(a), 702(a)(5)
and 1631(d)(1) of the Act, 42 U.S.C.
405(a), 902(a)(5) and 1383(d)(1), we
follow the Administrative Procedure
Act (APA) rulemaking procedures
specified in 5 U.S.C. 553 in the
promulgation of our regulations. The
APA provides exceptions to its prior
notice and public comments procedures
when an agency finds there is good
cause for dispensing with such
procedures on the basis that they are
impracticable, unnecessary, or contrary
to the public interest.

In the case of these rules, we have
determined that, under 5 U.S.C.
553(b)(B), good cause exists for
dispensing with the notice and public
comment procedures. Good cause exists
because these regulations merely revise
our rules on title II widows/widowers
benefits and title XVI blind or disabled
children’s benefits to reflect, without
exercise of discretion, the provisions in
sections 414 and 434 of the SSPA that
we have been following operationally
since enactment of the provisions on
March 2, 2004. Therefore, opportunity
for prior comment is unnecessary, and
we are issuing these regulations as final
rules.

In addition, we find good cause for
dispensing with the 30-day delay in the
effective date of a substantive rule,
provided for by 5 U.S.C. 553(d). As
explained above, we are revising our
rules on title II benefits for widows/
widowers and title XVI benefits for
blind or disabled children to reflect
current law. Without these changes, our
rules will not reflect current law and
thus may mislead the public. Therefore,
we find that it is in the public interest
to make these rules effective upon
publication.

Executive Order 12866

We have consulted with the Office of
Management and Budget (OMB) and
determined that these final rules meet
the criteria for a significant regulatory
action under Executive Order 12866, as
amended by Executive Order 13258.
Thus, they were subject to OMB review.
We have also determined that these
rules meet the plain language

requirement of Executive Order 12866,
as amended by Executive Order 13258.

Regulatory Flexibility Act

We certify that these final regulations
will not have a significant economic
impact on a substantial number of small
entities. Therefore, a regulatory
flexibility analysis as provided in the
Regulatory Flexibility Act, as amended,
is not required.

Paperwork Reduction Act

These final regulations will impose no
additional reporting or record keeping
requirements requiring OMB clearances.

(Catalog of Federal Domestic Assistance
Program Nos. 96.002, Social Security-
Retirement Insurance; 96.004, Social
Security-Survivors Insurance; and 96.006,
Supplemental Security Income)

List of Subjects
20 CFR Part 404

Administrative practice and
procedure, Blind, Disability benefits,
Old-Age, Survivors and Disability
Insurance; Reporting and recordkeeping
requirements, Social Security.

20 CFR Part 416

Administrative practice and
procedure, Aged, Blind, Disability
benefits, Public assistance programs;
Reporting and recordkeeping
requirements, Supplemental Security
Income (SSI).

Dated: July 25, 2005.
Jo Anne B. Barnhart,
Commissioner of Social Security.

m For the reasons set out in the
preamble, we amend subpart D of part
404 and subpart B of part 416 of chapter
III of title 20 of the Code of Federal
Regulations as set forth below:

PART 404—FEDERAL OLD-AGE,
SURVIVORS AND DISABILITY
INSURANCE (1950- )

Subpart D—[Amended]

m 1. The authority citation for subpart D
of part 404 is revised to read as follows:

Authority: Secs. 202, 203(a) and (b), 205(a),
216, 223, 225, 228(a)—(e), and 702(a)(5) of the
Social Security Act (42 U.S.C. 402, 403(a)
and (b), 405(a), 416, 423, 425, 428(a)—(e), and
902(a)(5)).

m 2. Amend § 404.335 by revising
paragraph (a)(2) to read as follows:

§404.335 How do | become entitled to
widow’s or widower’s benefits?
* * * * *

(a] * * *

(2) Your relationship to the insured as
a wife or husband did not last 9 months

before the insured died, but you meet
one of the conditions in paragraphs
(a)(2)(i) through (iv) of this section.

(i) At the time of your marriage the
insured was reasonably expected to live
for 9 months, and the death of the
insured was accidental. The death is
accidental if it was caused by an event
that the insured did not expect, if it was
the result of bodily injuries received
from violent and external causes, and if,
as a direct result of these injuries, death
occurred not later than 3 months after
the day on which the bodily injuries
were received. An intentional and
voluntary suicide will not be considered
an accidental death.

(ii) At the time of your marriage the
insured was reasonably expected to live
for 9 months, and the death of the
insured occurred in the line of duty
while he or she was serving on active
duty as a member of the uniformed
services as defined in §404.1019.

(iii) At the time of your marriage the
insured was reasonably expected to live
for 9 months, and you had been
previously married to the insured for at
least 9 months.

(iv) The insured had been married
prior to his or her marriage to you and
the prior spouse was institutionalized
during the marriage to the insured due
to mental incompetence or similar
incapacity. During the period of the
prior spouse’s institutionalization, the
insured, as determined based on
evidence satisfactory to the Agency,
would have divorced the prior spouse
and married you, but the insured did
not do so because the divorce would
have been unlawful, by reason of the
institutionalization, under the laws of
the State in which the insured was
domiciled at the time. Additionally, the
prior spouse must have remained
institutionalized up to the time of his or
her death and the insured must have
married you within 60 days after the
prior spouse’s death.

* * * * *

m 3. Amend § 404.357 by revising the
last sentence to read as follows:

§404.357 Who is the insured’s stepchild.

* * * This 9-month requirement will
not have to be met if the marriage
between the insured and your parent
lasted less than 9 months under one of
the conditions described in
§404.335(a)(2)(i)—(iii).
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PART 416—SUPPLEMENTAL
SECURITY INCOME FOR THE AGED,
BLIND, AND DISABLED

Subpart B—[Amended]

m 4. The authority citation for subpart B
of part 416 continues to read as follows:

Authority: Secs. 702(a)(5), 1110(b), 1602,
1611, 1614, 1619(a), 1631, and 1634 of the
Social Security Act (42 U.S.C. 902(a)(5),
1310(b), 1381a, 1382, 1382c, 1382h(a), 1383,
and 1383c); secs. 211 and 212, Pub. L. 93—
66, 87 Stat. 154 and 155 (42 U.S.C. 1382
note); sec. 502(a), Pub. L. 94—-241, 90 Stat.
268 (48 U.S.C. 1681 note); sec. 2, Pub. L. 99—
643, 100 Stat. 3574 (42 U.S.C. 1382h note).
m 5. Amend §416.216 by revising
paragraph (a) to read as follows:

§416.216 You are a child of armed forces
personnel living overseas.

(a) General Rule. For purposes of this
part, overseas means any location
outside the United States as defined in
§416.215; i.e., the 50 States, the District
of Columbia and the Northern Mariana
Islands. You may be eligible for SSI
benefits if you live overseas and if—

(1) You are a child as described in
§416.1856;

(2) You are a citizen of the United
States; and

(3) You are living with a parent as
described in §416.1881 who is a
member of the armed forces of the
United States assigned to permanent
duty ashore overseas.

* * * * *
[FR Doc. 05-21117 Filed 10-21-05; 8:45 am]
BILLING CODE 4191-02-P

DEPARTMENT OF HOUSING AND
URBAN DEVELOPMENT

24 CFR Part 990

[Docket No. FR-4874-C—09]

RIN 2577-AC51

Revisions to the Public Housing

Operating Fund Program; Correction
to Formula Implementation Date

AGENCY: Office of the Assistant
Secretary for Public and Indian
Housing, HUD.

ACTION: Final rule; correction.

SUMMARY: This document corrects
HUD’s final rule published on
September 19, 2005, that implements
revisions to the public housing
Operating Fund Program. The final rule
includes dates from the proposed rule
that assumed both an initial
implementation of the revised formula
in fiscal year (FY) 2006 and a one-year
period for PHAs to transition to the new

formula. In converting the rule from a
proposed to final rule, HUD
unintentionally failed to revise certain
dates to reflect the updated schedule for
implementation of the revised formula.
Accordingly, the September 19, 2005,
final rule inadvertently denies PHAs the
one-year transition period. This
document corrects the September 19,
2005, final rule to provide that the
revised allocation formula will be
implemented for calendar year 2007,
and adjusts the related dates specified
in the rule to reflect the corrected
implementation date.

EFFECTIVE DATE: The final rule is
effective on November 18, 2005.

FOR FURTHER INFORMATION CONTACT:
Elizabeth Hanson, Public Housing
Financial Management Division, Office
of Public and Indian Housing,
Department of Housing and Urban
Development, 550 12th Street SW.,
Suite 100, Washington, DC 20410;
telephone (202) 475-7949 (this
telephone number is not toll-free).
Individuals with speech or hearing
impairments may access this number
through TTY by calling the toll-free
Federal Information Relay Service at 1—
800-877-8339.

SUPPLEMENTARY INFORMATION:

I. Background

On September 19, 2005, (70 FR
54983), HUD published a final rule
amending the regulations of the Public
Housing Operating Fund Program at 24
CFR part 990, to provide a new formula
for distributing operating subsidy to
public housing agencies (PHAs) and
establish requirements for PHAs to
convert to asset management. More
detailed information about this rule can
be found in the preamble to the
September 19, 2005, final rule.

I1. This Document

The September 19, 2005, final rule
establishes several requirements and
determinations connected to the
calendar year in which the distribution
of operating subsidies will be made.
Some of the dates in the final rule were
carried over from the proposed rule and
assumed both an initial implementation
of the revised formula in FY2006, and
a one-year transition period prior to
implementation of the new formula.

Given the timing of publication and
the effective date of the final rule, initial
implementation of the revised formula
must be deferred to calendar year 2007
in order to provide PHAs with the
necessary one year transition period.
However, in converting this rule from a
proposed rule to a final rule, HUD
inadvertently failed to revise certain

dates to reflect the updated schedule for
implementation of the new formula, and
unintentionally denied PHAs the one-
year transition period.

This document corrects certain
provisions in the September 19, 2005,
final rule to appropriately reflect initial
implementation of the revised Operating
Fund formula in calendar year 2007.
The corrections made by this document
are necessary to assist PHAs in proper
budgetary planning and to bring their
policies and procedures into
compliance with the new formula
requirements. The effective date of the
rule remains November 18, 2005, and all
other dates contained in the final rule
that do not affect the new formula
allocation of operating subsidies are
unchanged.

The following section of this
document describes the most significant
corrections being made to the
September 19, 2005, final rule.

III. Corrections to the September 19,
2005, Final Rule

Revised subpart F of 24 CFR part 990
establishes procedures to assist PHAs in
transitioning to the new funding levels
under the new Operating Fund formula.
As provided in § 990.225 of the final
rule, the determination of the amount
and period of the transition funding will
be based on the difference in subsidy
levels between the revised formula and
the formula in effect prior to
implementation of the final rule.
Differences in subsidy levels will be
calculated using FY 2004 data.

1. Transition Funding. Under
§§990.230 and 990.235 of the final rule,
PHAs that experience a decrease or
increase in operating subsidy will have
that decrease phased-in over a specified
number of years following the effective
date of the final rule (November 18,
2005). The phase-in period is five years
for subsidy reductions and two years for
increases in operating subsidies. By
specifying the date of November 18,
2005, the final rule incorrectly connects
the first year of the phased-in reduction
to initial formula implementation in FY
2006. This document corrects
§§990.230 and 990.235 by removing
references to specific dates.

2. Discontinuation of subsidy
reduction as a result of conversion to
asset management (“stop-loss”’
provision). As noted above, the final
rule provides that phased-in reductions
in operating subsidy will be
discontinued if the PHA can
demonstrate successful conversion to
the asset management requirements
contained in revised subpart H of the
part 990 regulations. HUD will
discontinue the reduction in accordance
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with the corrected “‘stop-loss” schedule
set forth in § 990.230 of the final rule
that reflects initial formula
implementation in calendar year 2007.
For example, the first demonstration
date in the corrected schedule is
October 1, 2006, as opposed to the
October 1, 2005, date incorrectly
provided in the September 19, 2005,
final rule.

m Accordingly, FR Doc. 05-18624,
Revisions to the Public Housing
Operating Fund Program; Final Rule,
(FR—-4874-F-08), published in the
Federal Register on September 19, 2005
(70 FR 54984), is corrected as follows:

PART 990—[AMENDED]

m 1. On page 55003, in the second
column, correct § 990.195(c) to read as
follows:

§990.195 Calculation of formula income.

* *

(c) Frozen at 2004 level. After a PHA’s
formula income is calculated as
described in paragraph (a) of this
section, it will not be recalculated or
inflated for fiscal years 2007 through
2009, unless a PHA can show a severe
local economic hardship that is
impacting the PHA’s ability to maintain
some semblance of its formula income
(see subpart G of this part—Appeals). A

* * *

PHA’s formula income may be
recalculated if the PHA appeals to HUD

for an adjustment in its formula.
*

m 2. In §990.225, on page 55004, in the
second column, correct the first
sentence to read as follows:

* * * *

§990.225 Transition determination.

The determination of the amount and
period of the transition funding shall be
based on the difference in subsidy levels
between the formula set forth in this
part and the formula in effect prior to
implementation of the formula set forth

in this part. * * *
* * *

m 3.In § 990.230, on page 55004, in the
third column, correct paragraphs (a), (b),
(c), and (e) to read as follows:

§990.230 PHAs that will experience a
subsidy reduction.

(a) For PHAs that will experience a
reduction in their operating subsidy, as
determined in § 990.225, such
reductions will have a limit of:

(1) 24 percent of the difference
between the two funding levels in the
first year following implementation of
the formula contained in this part;

(2) 43 percent of the difference
between the two funding levels in the
second year following implementation
of the formula contained in this part;

* *

(3) 62 percent of the difference
between the two levels in the third year
following implementation of the
formula contained in this part; and

(4) 81 percent of the difference
between the two levels in the fourth
year following implementation of the
formula contained in this part.

(b) The full amount of the reduction
in the operating subsidy level shall be
realized in the fifth year following
implementation of the formula
contained in this part.

(c) For example, a PHA has a subsidy
reduction from $1 million under the
formula in effect prior to
implementation of the formula
contained in this part to $900,000 under
the formula contained in this part using
FY 2004 data. The difference would be
calculated at $100,000 ($1
million —$900,000 = $100,000). In the
first year, the subsidy reduction would
be limited to $24,000 (24 percent of the
difference). Thus, the PHA will receive
an operating subsidy amount of this rule
plus a transition-funding amount of
$76,000 (the $100,000 difference
between the two subsidy amounts

minus the $24,000 reduction limit).
* * *

* *

(e) The schedule of reductions for a
PHA that will experience a reduction in
subsidy is reflected in the table below.

Funding period

Demonstration dated by

Reduction limited to

Prior to year 1

Year 1 ...
Year 2 ...
Year 3 ...
Year 4 ...
Year 5

October 1, 2006 ......ccceeecveeerieee e e eeee s
October 1, 2007 ....
October 1, 2008 ....
October 1, 2009 ....
October 1, 2010 ....
October 1, 2011

5 percent of the difference between
the two funding levels.

24 percent of the difference.

43 percent of the difference.

62 percent of the difference.

81 percent of the difference.

Full reduction reached.

m 4.1In §990.235, on page 55005, in the
first and second columns, correct
paragraphs (a), (b), and (c) to read as
follows:

§990.235 PHAs that will experience a
subsidy increase.

(a) For PHAs that will experience a
gain in their operating subsidy, as
determined in § 990.225, such increases
will have a limit of 50 percent of the
difference between the two funding
levels in the first year following
implementation of the formula
contained in this part.

(b) The full amount of the increase in
the operating subsidy level shall be
realized in the second year following
implementation of the formula
contained in this part.

(c) For example, a PHA’s subsidy
increased from $900,000 under the
formula in effect prior to
implementation of the formula
contained in this part to $1 million
under the formula contained in this part
using FY 2004 data. The difference
would be calculated at $100,000 ($1
million — $900,000 = $100,000). In the
first year, the subsidy increase would be
limited to $50,000 (50 percent of the
difference). Thus, in this example the
PHA will receive the operating subsidy
amount of this rule minus a transition-
funding amount of $50,000 (the
$100,000 difference between the two
subsidy amounts minus the $50,000
transition amount).

* * *

* *

Dated: October 19, 2005.
Paula O. Blunt,

General Deputy Assistant Secretary for Public
and Indian Housing.

[FR Doc. 05-21268 Filed 10-21-05; 8:45 am]
BILLING CODE 4210-33-P
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DEPARTMENT OF DEFENSE
Office of the Secretary

32 CFR Part 199
RIN 0720-AA73

TRICARE; Sub-Acute Care Program;
Uniform Skilled Nursing Facility
Benefit; Home Health Care Benefit;
Adopting Medicare Payment Methods
for Skilled Nursing Facilities and Home
Health Care Providers

AGENCY: Office of the Secretary, DoD.
ACTION: Final rule.

SUMMARY: This rule partially
implements the TRICARE “‘sub-acute
and long-term care program reform”
enacted by Congress in the National
Defense Authorization Act for Fiscal
Year 2002, specifically: Establishment of
“an effective, efficient, and integrated
sub-acute care benefits program,” with
skilled nursing facility (SNF) and home
health care benefits modeled after those
of the Medicare program; adoption of
Medicare payment methods for skilled
nursing facility, home health care, and
certain other institutional health care
providers; adoption of Medicare rules
on balance billing of beneficiaries,
prohibiting it by institutional providers
and limiting it by non-institutional
providers; and change in the statutory
exclusion of coverage for custodial and
domiciliary care.

DATES: Effective Dates: This rule is
effective August 1, 2003, except the
amendments to § 199.14(h), which are
effective June 1, 2004.

ADDRESSES: Medical Benefits and
Reimbursement Systems, TRICARE
Management Activity, 16401 East
Centretech Parkway, Aurora, Colorado
80011-9066.

FOR FURTHER INFORMATION CONTACT: For
payments to Skilled Nursing Facilities
and Skilled Nursing Facility (SNF)
services, Tariq Shahid, Medical Benefits
and Reimbursement Systems, TRICARE
Management Activity, telephone (303)
676—3801. For Home Health Care (HHC)
benefits and payment methods, David E.
Bennett, TRICARE Management
Activity, Medical Benefits and
Reimbursement Systems, telephone
(303) 676—3494. For payments for
clinical laboratory and certain other
services in hospital outpatient
departments and emergency
departments and balance billing limits,
Stan Regensberg, Medical Benefits and
Reimbursement Systems, TRICARE
Management Activity, telephone (303)
676—3742. For custodial care issues,
Mike Kottyan, Medical Benefits and

Reimbursement Systems, TRICARE
Management Activity, telephone (303)
676—-3520.

SUPPLEMENTARY INFORMATION:

1. Overview

In the National Defense Authorization
Act for Fiscal Year 2002 (NDAA-02),
Pub. L. 107-107 (December 28, 2001),
Congress enacted several reforms
relating to TRICARE coverage and
payment methods for skilled nursing
and home health care services. The
statutory “Sub-Acute and Long-Term
Care Program Reform” under section
701 of this Act added a new 10 U.S.C.
1074j, which provides in pertinent part:

§1074j Sub-acute care program.

(a) Establishment.—The Secretary of
Defense shall establish an effective, efficient,
and integrated sub-acute care benefits
program under this chapter. * * *

(b) Benefits.—(1) The program shall
include a uniform skilled nursing facility
benefit that shall be provided in the same
manner and under the conditions described
in Section 1861(h) and (i) of the Social
Security Act (42 U.S.C. 1395x(h) and (i)),
except that the limitation on the number of
days of coverage under Section 1812(a) and
(b) of such Act (42 U.S.C. 1395d(a) and (b))
shall not be applicable under the program.
Skilled nursing facility care for each spell of
illness shall continue to be provided for as
long as medically necessary and appropriate.
* * * * *

(3) The program shall include a
comprehensive, part-time or intermittent
home health care benefit that shall be
provided in the manner and under the
conditions described in Section 1861(m) of
the Social Security Act (42 U.S.C. 1395x(m)).

In addition to these requirements that
TRICARE establish an integrated sub-
acute care program consisting of skilled
nursing facility and home health care
services modeled after the Medicare
program, Congress also, in section 707
of NDAA—-02, changed the statutory
authorization (in 10 U.S.C. 1079(j)(2))
that TRICARE payment methods for
institutional care “may be” determined
to the extent practicable in accordance
with Medicare payment rules to a
mandate that TRICARE payment
methods “shall be”” so determined. This
amendment is effective 90 days after the
date of enactment.

A third Congressional action in
NDAA-02, also in Section 707, is the
statutory codification of existing
TRICARE policy—modeled after
Medicare—that institutional providers
are not permitted to balance bill
beneficiaries for charges above the
TRICARE payment amount and that
non-institutional providers may not
balance bill in excess of 15 percent over
the TRICARE Maximum Allowable
Charge.

A fourth component of this reform
program (in Section 701(c)) is the
narrowing of the regulatory definition of
custodial care, which previously was
statutorily excluded but not defined, by
the adoption of the new statutory
definition of “custodial care” that has
the effect of eliminating current program
restrictions on paying for certain
medically necessary custodial care. The
new statutory definition of domiciliary
care is consistent with the previous
regulatory definition, and no changes
are required.

This final rule implements these
statutory requirements. We are adopting
for TRICARE a skilled nursing facility
(SNF) benefit similar to Medicare’s, but
as specified in the statute, without
Medicare’s day limits. We are also
adopting Medicare’s prospective
payment method for SNF care.
Similarly, we are adopting the Medicare
benefit structure and payment method
for home health care (HHC) services. We
are applying to SNF and HHC providers
the statutory prohibition against balance
billing. In addition, we are
incorporating the new statutory
definitions of “custodial care”” and
“domiciliary care.” Finally, this rule
also provides clarification of existing
payment policies for laboratory services
including clinical laboratory;
rehabilitation therapy services;
radiology services; diagnostic services;
ambulance services; durable medical
equipment (DME) and supplies; oxygen
and related supplies; drugs
administered other than oral method; all
professional provider services that are
provided in an emergency room, clinic,
hospital outpatient departments, etc.;
and routine venipuncture in hospital
outpatient and emergency departments
that were adopted under the allowable
charge methodology under 32 CFR
199.14.

We note that the series of sub-acute
and long-term care program reforms
adopted by Congress in NDAA-02
included several parts that are not a part
of implementation in this final rule.
Most significant are: repeal of the Case
Management Program under 10 U.S.C.
1079(a)(17) (repealed—along with
several other related enactments—by
Section 701(g)(2) of NDAA-02);
continuation of the Case Management
Program for certain beneficiaries
currently covered by it (Section 701(d));
and establishment of a new program of
extended benefits for disabled family
members of active duty service members
(Section 701(b)). These and several
other related statutory changes are being
implemented through separate
regulatory changes.
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Finally, we note that Congress
included as Section 8101 of the DoD
2002 Appropriations Act, a general
provision identical to a provision
included in the 2000 (Section 8118) and
2001 (Section 8100) Appropriations
Acts concerning implementation of the
case management program under 10
U.S.C. 1079(a)(17). Although Sections
8118 and 8100 of the 2000 and 2001
Appropriations Acts were repealed by
Section 701(g)(1)(B) and (C) of NDAA—
02, the same provision was reenacted in
the 2002 Appropriations Act. By its
terms, Section 8101 of the DoD 2002
Appropriations Act, exclusively
addresses implementation of a program
(the case management program under 10
U.S.C. 1079(a)(17)) that has now been
repealed. Thus, we consider Section
8101 as not affecting implementation of
the sub-acute and long-term care reform
program adopted by Congress in
NDAA-02.

The program reforms adopted by
Congress and implemented in this final
rule take major steps toward achieving
the Congressional objective of an
effective, efficient, and integrated sub-
acute care benefits program.

IL. Skilled Nursing Facility Benefits

As noted above, 10 U.S.C. 1074;j
requires TRICARE to include a skilled
nursing facility benefit that shall for the
most part be provided in the manner
and under the conditions described
under Medicare. As a result, TRICARE
is adopting Medicare’s three-day prior-
hospitalization requirement for coverage
of a SNF admission. Accordingly, for a
SNF admission to be covered under
TRICARE, the beneficiary must have a
qualifying hospital stay (meaning an
inpatient hospital stay), of not less than
three consecutive days before the
beneficiary is discharged from the
hospital. The beneficiary must enter the
SNF within 30 days after discharge from
the hospital or within such time as it
would be medically appropriate to begin
an active course of treatment where the
individual’s condition is such that SNF
care would not be medically appropriate
within 30 days after discharge from a
hospital. The skilled services must be
for a medical condition that was either
treated during the qualifying three-day
hospital stay, or started while the
beneficiary was already receiving
covered SNF care. Additionally, an
individual shall be deemed not to have
been discharged from a SNF, if within
30 days after discharge from a SNF, the
individual is again admitted to the same
or a different SNF. These coverage
requirements are the same as applied
under Medicare. We are not, however,
adopting Medicare’s 100-day limit on

SNF services. Consistent with the
statute, SNF coverage for each spell of
illness shall continue to be provided for
as long as medically necessary and
appropriate.

III. Payments for Skilled Nursing
Facility Services

TRICARE had not reformed payment
methods applicable to SNFs due to the
very small volume of SNF services paid
for by TRICARE. The volume of such
services is now expected to increase
significantly because of the
Congressional action in 2000 reinstating
TRICARE coverage secondary to
Medicare for Medicare-eligible DoD
health care beneficiaries (Section 712 of
the Floyd D. Spence National Defense
Authorization Act for Fiscal Year 2001,
Pub. L. 106—398). Coincident with
Congressional action in directing
adoption of Medicare payment methods
for institutional providers, we have
undertaken a review of the Medicare
payment method and rates for SNF care
under Section 1888(e) of the Social
Security Act (42 U.S.C. 1395yy) and 42
CFR Part 413, subpart J. That review and
assessment have convinced us that
adoption of Medicare SNF payment
methods and rates is not only required
by law, but also fair, feasible,
practicable, and appropriate.

Medicare implemented its per diem
Prospective Payment System (PPS) for
SNF care covering all costs (routine,
ancillary and capital) of Medicare-
covered SNF services as of July 1, 1998.
The Medicare payment rates are based
upon resident assessments. All
Medicare-certified SNFs are required to
conduct assessments on residents using
a standardized assessment tool, called
the Minimum Data Set (MDS). Medicare
then uses information from this
assessment to categorize SNF patients
into major categories, such as: (1)
Rehabilitation; (2) Extensive Services;
(3) Special Care; (4) Clinically Complex;
(5) Impaired Cognition; (6) Behavior
Problems; and (7) Reduced Physical
Function. This is done using the
Resource Utilization Group (RUG)-III
grouper. The RUG-III grouper is a
computer program that converts
resident specific assessment data into a
case-mix classification. In classifying
patients into groups based upon their
clinical and functional characteristics,
the grouper further subdivides each of
these major categories resulting in
specific patient RUGs.

For each RUG, the Medicare SNF per
diem payment is calculated as the sum
of three parts—the nursing component,
the therapy component and the non-
case-mix component. Under the nursing
and therapy components of the payment

rate, each of RUG carries a uniquely
assigned relative weight factor. This
relative weight factor, or case mix index,
represents a relative index or resource
consumption. Resource-intensive
patients are assigned to a RUG that
carries a higher relative weight factor.
This RUG-specific relative weight factor
is multiplied by the applicable nursing
and therapy base rates (which vary
depending on whether the SNF is urban
or rural) to develop the nursing and
therapy components of the per diem
payment rate. These two components
are then added to the non-case-mix
adjusted component resulting in the
PPS 1[()er diem payment rate.

A key part of the Medicare SNF
payment system is the use of the MDS
to classify SNF residents into one of the
RUG groups. An important issue is
whether the RUG-III classification
system used by Medicare to classify
patients into the RUG groups would be
practicable for the TRICARE SNF
benefit. We think that it would be
practicable. Much of the SNF care for
which TRICARE will be paying is as
second payer to Medicare for the same
patient. Even for non-Medicare-eligible
patients (e.g., most patients under age
65), the characteristics recognized by
the RUG-III system would be equally
applicable. In this regard, we note that
more than ten states have decided to use
the RUGHIII system to classify Medicaid
patients into RUGs and several other
states are currently in the
developmental stages of implementing
the RUG-III system. This reflects a
broad view that the MDS and RUGs are
appropriate for non-Medicare SNF
residents. In our review and
discussions, we could not identify any
significant barriers to the use of the
RUGIII system to classify TRICARE
patients.

One implementation issue that we
have identified related to classification
concerns the timing of resident
assessments. The Medicare SNF
payment system requires periodic
patient assessments. The Centers for
Medicare and Medicaid Services (CMS)
requires that SNF patients be assessed
on days 5, 14, 30, 60, and 90, as well
as to be reassessed if there are status
changes between these periodic
assessments. We have considered the
level of assessment required after 100
days when TRICARE becomes primary
payer for patients whose SNF care must
continue beyond the Medicare benefit
limit. We believe continuing to assess
patients every 30 days would be
consistent with Medicare’s practice of
skilled authorization.

A second implementation issue
concerns the use of MDS for neonates
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and very young children. The MDS was
not designed for very young children.
As a result, we believe that children
under ten should not be assessed using
the MDS. We will review the methods
used by Medicaid programs and may
adopt one of their assessment methods
at a later time. Until then, the allowed
charge for children under age ten in a
SNF will continue to be the billed
charge or negotiated rates.

We have also considered whether the
Medicare SNF payment rates and
weights are appropriate for TRICARE.
We believe they are. For some of the
payment methods TRICARE has
adopted for non-SNF providers that are
based on the Medicare’s system, we
have developed DoD-specific weights
and rates. In some, such as for physician
payments, we implemented our own
phase-in process, but have now reached
comparability with Medicare. In the
case of SNF PPS, the Medicare weights
and rates were developed to be used
nationally—like TRICARE—thus, we
have no special State considerations
that some Medicaid programs would
have. In addition, the TRICARE
population group that will be the
primary user of SNF services and the
Medicare population group are quite
similar. Thus, we believe that there is
no reason why the Medicare weights
and rates would not be appropriate to
use. However, we will carefully monitor
the TRICARE SNF patient
characteristics to ensure that the
weights and rates are appropriate. If
necessary, the weights and rates could
be modified after one or more years of
experience.

Based on all of these considerations
and the statutory requirements, the
Department is adopting for TRICARE
the Medicare payment methods and
rates, including MDS assessments,
RUGHII classifications, and Medicare
weights and per diem rates. For patient
stays longer than 90 days, MDS
assessments would be required every 30
days.

In adopting the Medicare’s SNF
payment methodology, we are also
incorporating into our rule a provision
that has been in the TRICARE
Operations Manual requiring that
TRICARE-eligible SNFs are required to
be Medicare-certified institutions. We
believe this policy facilitates assurance
of quality of care and is consistent with
the payment approach we are adopting.
For pediatric SNFs, TRICARE will
accept Medicaid certification in lieu of
the Medicare certification as the
pediatric SNFs might choose not to
apply for Medicare certification and the
Medicaid certification standards are

quite similar to the Medicare
certification standards.

For overseas, the SNF PPS will be
applicable to those areas as it applies
under Medicare.

On July 7, 2003, DoD published a
notice (68 FR 40251) to announce the
effective and implementation date for
the new SNF benefit provisions and
SNF PPS. The notice established that
the new SNF benefit provisions and
SNF PPS is effective for SNF admissions
on or after August 1, 2003.

IV. Home Health Care Benefits

Home health agencies (HHAS) are
recognized as authorized providers
under TRICARE, but payment only
extended to services rendered by
otherwise authorized TRICARE
individual professional providers, such
as registered nurses, physical and
occupational therapists, and speech
pathologists. Coverage of services
provided by home health aides and
medical social workers were not
allowed except under case management
and the hospice benefit. Payment is also
extended under the TRICARE-allowable
charge methodology for medical
supplies that are essential in enabling
HHA professional staff to effectively
carry out physician ordered treatment of
the beneficiary’s illness or injury.
Unlike Medicare, TRICARE required
HHASs to have either Community Health
Accreditation Program or Joint
Commission on the Accreditation of
Healthcare Organizations accreditation
to qualify as network providers. These
certification requirements have been
changed to make them consistent with
those of Medicare in order to effectively
accommodate adoption of the new HHA
prospective payment system, i.e., to
require Medicare certification/approval
for provider authorization status under
TRICARE.

Medicare’s home health benefit
structure and conditions for coverage
are being adopted coincident with
implementation of the new prospective
payment system including those
provisions under Sections 1861(m),
1861(0), and 1891 of the Social Security
Act and 42 CFR part 484. In general,
coverage extends to part-time or
intermittent skilled nursing care and
home health aide services from
qualified providers. The specific benefit
structure and conditions for coverage
are set forth in the new Section
199.4(e)(21) of the regulation.

In adopting this new benefit structure
for TRICARE, we note the potential
need for some transition time or other
accommodation for some patients
currently receiving home health services
under present program coverage rules.

Our regulation (Section 199.1(n)) allows
the recognition of special circumstance
and authority of the Director to address
them.

V. Payment Method for Home Health
Care Services

TRICARE is adopting Medicare’s
benefit structure and prospective
payment system for reimbursement of
HHASs that are currently in effect for the
Medicare program under Section 4603
of the Balanced Budget Act of 1997, as
amended by Section 5101 of the
Omnibus Consolidated and Emergency
Supplemental Appropriations Act for
Fiscal Year 1999, and by Sections 302,
305, and 306 of the Medicare, Medicaid,
and SCHIP Balanced Budget Refinement
Act of 1999. This includes adoption of
the comprehensive Outcome and
Assessment Information Set (OASIS)
and consolidated billing requirements.

The adoption of the Medicare HHA
prospective payment system replaces
the retrospective physician-oriented fee-
for-service model used for payment of
home health services under TRICARE.
Under the new prospective payment
system, TRICARE will reimburse HHAs
a fixed case-mix and wage-adjusted 60-
day episode payment amount for
professional home health services, along
with routine and non-routine medical
supplies provided under the
beneficiary’s plan of care. Durable
medical equipment and osteoporosis
drugs receive a separate payment
amount in addition to the prospective
payment system amount for home
health care services.

The variation in reimbursement
among beneficiaries receiving home
health care under this newly adopted
prospective payment system will be
dependent on the severity of the
beneficiary’s condition and expected
resource consumption over a 60-day
episode-of-care, with special
reimbursement provisions for major
intervening events, significant changes
in condition, and low or high resource
utilization. The resource consumption
of these beneficiaries will be assessed
using OASIS selected data elements.
The score values obtained from these
selected data elements will be used to
classify home health beneficiaries into
one of 80 Home Health Resource Groups
(HHRGS) based on their average
expected resource costs relative to other
home health care patients.

The HHRG classification determines
the cost weight, i.e., the appropriate
case-mix weight adjustment factor that
indicates the relative resources used and
costliness of treating different patients.
The cost weight for a particular HHRG
is then multiplied by a standard average
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prospective payment amount for a 60-
day episode of home health care. The
case-mix adjusted standard prospective
payment amount is then adjusted to
reflect the geographic variation in wages
to come up with the final HHA payment
amount. As indicated above, the
ordinary unit of payment is based on a
60-day episode of care. Payment covers
the entire episode of care regardless of
the number of days of care actually
provided during the 60-day period.
There are exceptions to this standard
payment period under certain
conditions that will result in reduced or
additional amounts being paid. If the
beneficiary is still in treatment at the
end of the initial 60-day episode of care,
a physician must re-certify the
beneficiary’s continuing need for home
health services and the homebound
status of the patient, and a new episode
of care may begin. There is currently no
limit on the number of medically
necessary consecutive 60-day episodes
that beneficiaries may receive under the
HHA prospective payment system.

As noted above, the variation in
reimbursement among beneficiaries
receiving HHC under this newly
adopted prospective payment system
will be dependent on the severity of the
beneficiary’s condition and expected
resource consumption over a 60-day
episode-of-care, with special
reimbursement provisions for major
intervening events, significant changes
in condition, and low or high resource
utilization. A case mix system has been
developed to measure the severity and
projected resource utilization of
beneficiaries receiving home health
services using selected data elements off
of the OASIS assessment instrument
(i.e., the assessment document
submitted by HHAs for reimbursement)
and an additional element measuring
receipt of at least ten visits for therapy
services. These key data elements are
organized and assigned a score value in
order to measure the impact of clinical,
functional and services utilization
dimensions on total resource use. The
resulting summed scores are used to
assign a beneficiary to a particular
severity level within each of the
following dimensions:

e Clinical Dimension—The clinical
dimension has four severity levels (0-3)
and takes into account the beneficiary’s
primary diagnosis and prevalent
medical conditions.

e Functional Dimension—The
functional dimension assesses the
beneficiary’s ability to perform various
activities of daily living (e.g., the
beneficiary’s ability to dress and bathe)
and consists of five severity levels (0—
4).

o Services Utilization Dimension—
The services utilization dimension has
four severity levels (0-3) and indicates
whether the beneficiary was discharged
from a skilled nursing facility or
rehabilitation hospital within the past
14 days and whether the patient is
expected to receive ten or more
occupational, physical and/or speech
therapy visits.

A case-mix grouper is used for
assigning a severity level within each of
the above dimensions and for
classifying the beneficiary into one of 80
HHRGs. The HHRG indicates the extent
and severity of the beneficiary’s home
health needs reflected in its relative
case-mix weight (cost weight). The case-
mix weight indicates the group’s
relative resource use and cost of treating
different patients. The case-mix weights
for Fiscal Year 2001 ranged from 0.5265
to 2.8113. The standardized prospective
payment rate is multiplied by the
beneficiary’s assigned HHRG case-mix
weight to come up with the 60-day
episode payment.

On March 30, 2004, DoD published a
notice (69 FR 16531) to announce the
phased-in implementation of the HHA
prospective payment system with the
start health care delivery date under
each of the TRICARE Next Generation of
Contracts (T-Nex). The implementation
date for the regional groupings of states
under each of the T-Nex contracts is
provided in that notice. This
implementation began on June 1, 2004,
and was fully phased-in on November 1,
2004.

VI. Balance Billing Limitations

Consistent with the Congressional
action discussed above, we are revising
Section 199.6 of the regulation to
specify that institutional providers,
including SNFs and HHAs, are required,
in order to be TRICARE-authorized
providers, to be participating providers
on all claims. They must accept, except
for any required beneficiary deductible
and co-payment amounts, the TRICARE
payment as payment in full. Medicare
and TRICARE payment rates are
designed to fully reimburse the
institutions and are required by
Medicare and TRICARE to be accepted
as full reimbursement. TRICARE eligible
hospitals, SNFs, and HHAs must enter
into a participation agreement.

VII. Definitions of ‘“Custodial Care” and
“Domiciliary Care”

As noted above, Congress adopted
definitions of ““custodial care” and
“domiciliary care” that we are
incorporating into the TRICARE
regulation. Custodial and domiciliary
care continue to be excluded by the

statute and regulation. However, the
new definition for custodial care
narrows the exclusion, resulting in
increasing coverage of medically
necessary custodial care. This is also
consistent with the Congressional effort
largely to standardize TRICARE and
Medicare sub-acute care coverage and
payment policies. As a corollary to these
definitions, we are also adopting a
definition of the term “activities of daily
living.”

VIII. Payment Methods for Hospital
Outpatient Services

Medicare implemented a new
Outpatient Prospective Payment System
(OPPS) on August 1, 2000, as a payment
methodology for facility charges in
hospital outpatient departments and
emergency departments. This system
replaced Medicare’s prior payment
methodology for such services, which
was largely based on provider cost
reports, but included some fee
schedules. The Medicare OPPS is in
process of being phased in, with a series
of transitional payment adjustments that
were based partly upon the prior
Medicare cost reports and Medicare’s
prior cost-based methodology.
Consistent with the TRICARE payment
reform statutory authority and general
policy, we plan to follow the Medicare
approach. However, because of
complexities of the Medicare transition
process and the lack of TRICARE cost
report data comparable to Medicare’s, it
is not practicable for the Department to
adopt Medicare OPPS for hospital
outpatient services at this time. A
separate regulatory initiative will
address hospital outpatient services not
covered by this regulation. We
anticipate eventual adoption of the
Medicare OPPS for most TRICARE
hospital outpatient services covered by
the Medicare OPPS.

This rule clarifies payments for
hospital based outpatient services that
have established allowable TRICARE
charges. These services would include
laboratory services including clinical
laboratory; rehabilitation therapy
services; radiology services; diagnostic
services; ambulance services; durable
medical equipment (DME) and supplies;
oxygen and related supplies; drugs
administered other than oral method; all
professional provider services that are
provided in an emergency room, clinic,
or hospital outpatient department, etc.;
and routine venipuncture. For these
services, payments are based on the
TRICARE-allowable cost method in
effect for professional providers or the
CHAMPUS Maximum Allowable Charge
(CMAQC). Some services have a
professional and a technical component
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such as laboratory, radiology, and
diagnostic services. If only the technical
component is billed by the hospital, the
technical component of the TRICARE
allowable charge will be applied to the
TRICARE payment. If the professional
outpatient hospital services are billed by
a professional provider group, not by
the hospital, no payment shall be made
to the hospital for these services. All
other outpatient hospital services,
except for ambulatory surgery services,
shall be paid as billed such as facility
charges. Ambulatory surgery services
shall be paid in accordance with Section
199.14(d) of the regulation.

IX. Public Comments

We published the interim final rule
on June 13, 2002, and provided a 60-day
comment period. We received public
comments from several commentors.
These comments and the Department’s
responses are summarized below.

Comment. One commentor felt that it
would be preferable to adopt Medicare
standards for coverage and payment
through references to applicable
Medicare statutory and regulatory
provisions rather than incorporating the
actual regulatory language itself. The
commentor felt that inclusion of
language beyond these references could
result in the loss of uniformity; i.e., that
the Department may not be able to keep
current with changes in Medicare
standards.

Response. The Department believes
that incorporation of actual regulatory
language, in addition to applicable cross
references to Medicare statutes and
regulations, will only tend to strengthen
the uniformity between the programs.
The conditions for participation, along
with a general overview of the
prospective payment methodology, will
ensure a basic understanding of the
benefit coverage and payments among
managed care support contractors,
providers and eligible beneficiary
groups. As with other adopted Medicare
reimbursement systems (e.g., those
Medicare reimbursement systems for
hospice and acute inpatient
hospitalization), uniformity is
maintained through annual policy
manual updates. These routine changes
ensure compliance with existing
Medicare regulations and internal
Program Memoranda (i.e., Medicare
internal procedural guidelines for the
processing and payment of home health
services). The updating process also
ensures that the most current rates and
wage indexes are being used in
reimbursement of home health services.
We also believe that the Medicare cross
references (i.e., the statutory and
regulatory provisions) cited in the

interim final rule are sufficient to
maintain uniformity in benefit structure
and reimbursement between the
programs (i.e., consistency in benefit
coverage and reimbursement between
the Medicare and TRICARE programs).
The cross referenced regulatory
provisions implement key sections of
the Social Security Act relating to
covered services, conditions of
participation and the prospective
payment of home health services.

Comment. One commentor felt that
the Department had exceeded the
statutory authority granted it under the
National Defense Authorization Act for
Fiscal Year 2002 (NDAA—-02), Pub. L.
107-107 for home health services
through the adoption of conditions of
coverage and participation prescribed
under Sections 1861(o0) and 1891 of the
Social Security Act and 42 CFR Part
484. The commentor also expressed the
view that restricting eligibility to home
care based on a “qualifying service,”
would limit an effective way to decrease
aide visits, while at the same time
provide compensatory strategies needed
to increase beneficiary safety and
independence.

Response. The Department does not
believe it has exceeded the statutory
authority granted to it under the NDAA—
02, Pub. L. 107-107, given the fact that
the conditions of coverage and
participation prescribed under 1861(o)
and 1891 of the Social Security Act and
42 CFR Part 484 are an integral part of
the Medicare home health benefit from
which HHA PPS rates were
extrapolated; i.e., the national mean
utilization for each of the six home
health disciplines was used in
calculating the initial unadjusted
national 60-day episode payment. Since
the conditions of coverage/participation
determine the mix and level of services
(e.g., the beneficiary must need skilled
nursing care on an intermittent basis, or
physical therapy or speech-language
pathology services, or have continued
need for occupational therapy after the
need for skilled nursing care, physical
therapy, or speech-language pathology
services have ceased, on which the
prospective payment rates were based),
it is illogical to believe that it was
Congress’ intent to exclude their
adoption under the TRICARE program.
A shift in the mix and level of services
(e.g., the substitution of occupational
services for home health aide services)
resulting from elimination of the
Medicare conditions of coverage/
participation would deviate from the
resource allocation used in establishing
the prospective payment rates.

Comments. Two commentors
expressed concern over the weakness of

Medicare’s Outcome and Assessment
Information Set (OASIS) instrument as a
payment setting mechanism for
maternity patients and individuals
under the age of 18. The commentors
felt that, while an abbreviated OASIS
format (i.e., a core of 23 elements used
to determine the reimbursement
amount) might be workable, it would
not accurately reflect the needs of a
younger TRICARE population, or
generate an appropriate payment for
home health services.

Response. A fixed case-mix and wage
adjusted 60-day episode payment will
be paid to Medicare-certified home
health agencies providing home health
services to beneficiaries who are under
the age of 18 and/or receiving maternity
care. However, this prospective
payment amount will be determined
through the manual completion and
scoring of an abbreviated assessment
form (Home Health Resource Group
Worksheet). The 23 items in this
assessment will provide the minimal
amount of data necessary for generating
a Health Insurance Prospective Payment
System (HIPPS) code for reimbursement
under the HHA PPS. While an
abbreviated assessment may facilitate
payment under the HHA PPS, it does
not adequately reflect the management
oversight required to ensure quality of
care for beneficiaries under the age of
18, and obstetrical patients. As a result,
TRICARE contractors will have to
continue to case manage these
beneficiary categories through the use of
appropriate evaluation criteria as
required under the specific terms of
their contract to ensure the quality and
appropriateness of home health services
(e.g., the use of Interqual criteria for
managing the appropriateness of home
health services).

The program intends to conduct a
follow-up analysis after at least a year’s
worth of accumulated data to evaluate
the appropriateness of Medicare weights
and rates in reimbursement of these
specialty provider categories.

If a Medicare-certified HHA is not
available within the service area, the
TRICARE contractor may authorize care
in a non-Medicare certified HHA (e.g., a
HHA which has not sought Medicare
certification/approval due to the
specialized beneficiary categories it
services—patients receiving maternity
care and/or patients under the age of 18)
that qualifies for corporate services
provider status under TRICARE. The
freestanding corporate entity will be
reimbursed for otherwise covered
professional services under the
TRICARE Maximum Allowable Charge
(TMAC) reimbursement system, subject
to any restrictions and limitations as
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may be prescribed under existing
TRICARE policy. Payment will also be
allowed for supplies used by a TRICARE
authorized individual provider
employed by or under contract with a
corporate services provider in the direct
treatment of a TRICARE eligible
beneficiary. Allowable supplies will be
reimbursed in accordance with
TRICARE allowable charge
methodology. There are also regulatory
and contractual provisions currently in
place that grant contractors the
authority to establish alternative
network reimbursement systems as long
as they do not exceed what would have
otherwise been allowed under Standard
TRICARE payment methologies.

Comment. One commentor wanted to
know how children under the age of ten
would be reimbursed given the fact that
they are exempt from the HHA PPS.

Response. The exemption has been
removed for children under the age of
ten. A fixed case-mix and wage adjusted
60-day episode payment will be paid to
Medicare-certified home health agencies
providing home health services to
beneficiaries who are under the age of
18. This prospective payment amount
will be determined through the manual
completion and scoring of an
abbreviated assessment form (Home
Health Resource Group Worksheet). The
23 items in this assessment will provide
the minimal amount of data necessary
for generating a Health Insurance
Prospective Payment System (HIPPS)
code for reimbursement under the HHA
PPS.

Comment. Another commentor
requested that the requirement for
physician certification of the correctness
of the Home Health Resource Group
(HHRG) referenced in the
SUPPLEMENTARY INFORMATION section of
the interim final rule be removed and
implementation monitored to ensure
that the requirement is not enforced.
The commentor felt that a physician
was in no position to oversee the
reimbursement methodology or to
maintain the expertise necessary to offer
such certification.

Response. The Department agrees that
a physician does not have the necessary
expertise to certify the correctness of the
Home Health Resource Group (HHRG).
As a result, the requirement has been
removed from the SUPPLEMENTARY
INFORMATION section of the final rule.
Contractor enforcement of the deleted
requirement is not anticipated since it
does not appear in any of the
implementing instructions (i.e.,
TRICARE Policy Manual issuances). The
physician’s fundamental role is to
certify the continuing need for home
health services and the homebound

status of the patient through the
development and maintenance of a
formal Plan of Care (POC). The POC
must specify the medical treatments/
services to be furnished, the type of
home health disciplines that will
furnish the ordered services, and the
frequency of the services furnished.

Comment. One commentor felt that
the absence of a definitive effective date
would cause confusion for TRICARE
beneficiaries and providers of home
health services. It was recommended
that a Federal Register notice be issued
at least 60 days prior to the actual
implementation date in order to give
both patients and providers the
opportunity to take appropriate steps to
transition into the new benefit.

Response. On March 30, 2004, DoD
published a notice (69 FR 16531) to
announce the phased-in implementation
of the HHA prospective payment system
with the start health care delivery date
under each of the TRICARE Next
Generation of Contracts (T-Nex). The
implementation date for the regional
groupings of states under each of the T-
Nex contracts was provided in that
notice. This implementation began on
June 1, 2004, and was fully phased-in
on November 1, 2004. There were also
provisions within the implementing
guidelines which gave both patients and
providers the necessary time to
transition into the new benefit. Under
those provisions, TRICARE contractors
were responsible for identifying all
beneficiaries receiving home health care
services 60 days prior to
implementation of the HHA PPS, and
for notifying them and the HHA of any
change in their benefit.

Comment. Another commentor
suggested that “Activities of Daily
Living” as defined in 32 CFR 199.2(b) be
modified to include the phrase ““that
reasonably can be performed by an
untrained adult with minimum
structure or supervision,” since many of
the listed activities can rise to the level
of skilled nursing or therapy services in
complicated or abnormal circumstances.

Response. Similar language already
appears in the definition.

Comment. One commentor
recommended that “Home Health
Discipline” as defined in 32 CFR
199.2(b) be modified to include “home
health aide services” since only 5 of the
6 disciplines appeared in the original
rule.

Response. The definition of “Home
Health Discipline” has been modified to
include “home health aide services”.

Comment. One commentor
recommended that decisions on policy
changes remain solely with TRICARE
Management Activity and not with

individual contractors. The commentor
felt that variations in contractor policies
could lead to lingering confusion
between patients, providers and
regulatory officials regarding actual
policy interpretation.

Response. TRICARE Management
Activity will be responsible for issuing
all policy decisions and/or changes
pertaining to the coverage and
reimbursement of home health services.

Comment. Another commentor
requested further clarification regarding
the circumstances in which TRICARE
would consider care “custodial.”

Response. “Custodial Care” is
treatment or services that can be
rendered safely and reasonably by a
person who is not medically skilled,
and is designed mainly to help the
patient with the activities of daily
living. The activities of daily care
consist of providing food (including
special diets), clothing, and shelter;
personal hygiene services, observation
and general monitoring; bowel training
or management (unless abnormalities in
bowel function are of a severity to result
in a need for medical or surgical
intervention in the absence of skilled
services); safety precautions; general
preventive procedures (such as turning
to prevent bedsores); passive exercise;
companionship; recreation;
transportation; and such other elements
of personal care that reasonably can be
performed by an untrained adult with
minimal instruction or supervision.

Comment. Another commentor felt
that the reference to ““all services” in
paragraph 199.6(b)(4)(xv)(F)(1) might be
confusing, as it is intended to apply to
all home health services. The
commentor recommended that “home
health”” be added prior to “services.”

Response. The commentor’s
recommendation has been adopted. “All
services” in paragraph
199.6(b)(4)(xv)(F)(1) has been further
clarified in this final rule by adding
“home health” prior to “services.”

Comment. A commentor
recommended that “Custodial Care” as
defined in 32 CFR 199.2(b) be modified
to indicate that its application in the
context of the home health benefit be
limited to circumstances where the
overall plan of care does not include
any skilled nursing or therapy services.
It was felt that additional guidance was
necessary to avoid misapplication of the
custodial care exclusion given the fact
that home health aide services by their
very nature are: (1) Services that can be
rendered safely and reasonably by a
person who is not medically skilled, or
(2) designed to help a patient with the
activities of daily living.
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Response. The definition contained in
the interim final rule is statutory, that is,
the language was contained in the
National Defense Authorization Act for
Fiscal Year 2002 (NDAA—-02), Public
Law 107-107, Section 701(c). Custodial
care remains excluded.

Comment. A beneficiary advocacy
organization expressed concern that (1)
not all NDAA-02 reforms are addressed
in the interim final rule; (2) family
members may experience breaks in
coverage for services allowed pre-
NDAA-02 until all NDAA-02 reforms
are implemented; and (3) a desire that
active-duty family members are
provided all services authorized by
NDAA-02.

Response. (1) Because of the
complexity of developing the proposed
programs, including significant agency
decisions regarding the discretionary
elements of NDAA-02, and the
requirement to follow the prescribed
rule-making process, the Agency has
determined it is more timely and
fiscally prudent to implement certain
NDAA-02 authorized programs separate
from those covered by this rule; (2) there
are no pre- NDAA-02 benefits which
require implementation of NDAA—02
benefits in order to be allowed; and (3)
those services required by NDAA-02 to
be provided to active-duty family
members are available through existing
programs; discretionary NDAA-02
elements will be implemented following
the rule-making process and
incorporation into the managed care
support contracts.

Comment. The same organization
wanted to know how the new home
health benefit and reimbursement
methodology was going to be
transitioned into the program since the
existing coverage is more robust than
that being implemented through statute.

Response. The new home health
benefit and reimbursement system has
been transitioned into the program as
part of the next generation of TRICARE
contracts. There were provisions within
the implementing guidelines which
gave both patients and providers the
necessary time to transition into the
new benefit. Under these provisions,
TRICARE contractors were responsible
for identifying all beneficiaries receiving
home health care services 60 days prior
to implementation of the HHA PPS, and
for notifying them and the HHA of any
change in their benefit.

Comment. The same organization also
wanted to know how the cases of
beneficiaries who are already getting a
benefit and who did not have a three-
day qualifying hospital stay (required
for a skilled nursing facility (SNF)
benefit) be handled. The commentor

raised concerns about the education for
providers treating non-Medicare eligible
beneficiaries and wanted to know how
providers will know that the three-day
Medicare rule will also apply to these
TRICARE beneficiaries.

Response. The three-day qualifying
hospital stay and the SNF prospective
payment system (PPS) requirements
apply to those cases that have an SNF
admission date of August 1, 2003, or
after. This implementation date allowed
for the education of providers. Under
the new requirements, SNF's are
required to enter into a participation
agreement with TRICARE. Along with
this participation agreement, the
Managed Care Support (MCS)
contractors are required to send a letter
to SNFs explaining the new
requirements. This letter specifically
states that the new requirements also
apply to those TRICARE beneficiaries
who are not Medicare-eligible. Prior to
the implementation of SNF PPS, MCS
contractors spent considerable effort in
educating the providers regarding the
new SNF benefit and PPS requirements
and entered into a participation
agreement with SNFs.

Comment. The same organization
suggested that guidelines regarding
benefits available to active-duty family
members versus non-active-duty family
members be incorporated into this rule.

Response. As mentioned above, the
benefits authorized by NDAA—-02 for
active-duty family members are either
currently available or will be so as a
result of separate rule-making and
implementation in the T-Nex contracts,
therefore, suggested guidelines are not
necessary in this rule.

Comment. That organization
commented that the Resource
Utilization Groups (RUG-III) used to
calculate SNF payments and the
Minimum Data Set (MDS) assessments
may not be designed to reflect coverage
of conditions affecting children and
supported the Department’s proposal
not to use the MDS for children under
age ten. They believed it appropriate
that the “billed charge” for the care of
these children will be deemed the
“allowed charge.” The organization also
commented that it is concerned about
the transition for care of children as
they get older and that there may be a
period where coverage for slightly more
home care will allow the family to have
the child with them at home before
having to place the child in an
institutional setting. It suggested that
the procedures allow for some flexibility
to meet the needs and wishes of the
family where cost effective.

Response. For the benefits authorized
by section 701(b) of NDAA-02, the

allowed charges will be the “billed
charges” or “negotiated rates” for
children under age 10. As stated in the
rule, the MDS will not be used for
assessment of these children until
further review by the Department is
completed. Currently, the applicability
of MDS will be determined based on the
child’s age (10 years) on the date of his/
her SNF admission. We believe the
medical necessity and medical
appropriateness should determine the
most cost effective level and setting of
care. In certain cases, home health care
may be the most cost effective and
appropriate care based upon the
medical necessity and medical need of
a child’s condition.

Comment. The same commentor was
also concerned that the definition of
“homebound” may be too restrictive for
families with children. The commentor
believed this definition needed to be
modified to reflect the characteristics of
the entire TRICARE beneficiary
population, and not just the Medicare-
eligible segment.

Response. An exception is being made
to the definitional homebound criteria
for beneficiaries under the age of 18 and
those receiving maternity care. The only
homebound requirement for these
special beneficiary categories is written
certification from a physician attesting
to the fact that leaving the home would
place the beneficiary at medical risk.

Comment. Two commentors
recommended elimination of the
significant change in condition (SCIC)
adjustment in 32 CFR 199.14(h)(4), as it
creates an unnecessary administrative
burden and unfairly reimburses
providers when patients’ conditions
deteriorate.

Response. Section 707 of National
Defense Authorization Act for Fiscal
Year 2002 (NDAA—-02) was quite
specific in its intent that TRICARE
home health payment amounts be
determined to the extent practicable in
accordance with the same
reimbursement rates as apply to
payments to providers of services of the
same type under title XVIII of the Social
Security Act (42 U.S.C. 1295).
Elimination of the significant change in
condition (SCIC) adjustment would
represent a major deviation from the
Medicare HHA PPS methodology, and
as such, would be contrary to the
statutorily mandated reimbursement
provisions under Section 707 of NDAA—
02.

Comment. Another commentor
wanted to know if TRICARE would be
adopting changes to the OASIS data
collection instrument as a result of
upcoming Center for Medicare and
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Medicaid Services (CMS) Technical
Expert Panel (TEP) assessments.

Response. TRICARE will be adopting
all upcoming Center for Medicare and
Medicaid Services (CMS) changes to the
OASIS data collection instrument.

Comment. Two commentors felt that
the requirement for TMA Director
approval of home health aide training
programs, as specified in 32 CFR
199.4(e)(21)(i)(D), would impose an
additional standard beyond that set out
in the Medicare conditions of
participation for home health agencies.
It was recommended that the
requirement for home health aide
training programs be modified to reflect
the current Conditions of Participation
under the Medicare Program.

Response. The requirement for home
health aide training programs has been
modified to reflect the current condition
of participation under the Medicare
program; i.e., the home health aide must
have successfully completed a state-
established or other training program
that meets the requirements of 42 CFR
484.36 Condition of participation: Home
health aide services.

Comment. One commentor wanted to
know if the concept of “TRICARE-
authorized physician” was more
restrictive than that of Medicare’s—as it
relates to general supervision/direction
of “skilled nursing services” as defined
in 32 CFR 199.2(b). The commentor
recommended that “TRICARE-
authorized physician” either be defined,
or the reference eliminated from the
definition of “skilled nursing services.”

Response. Physician as defined in 32
CFR 199.2(b) is a person with a degree
of Doctor of Medicine (M.D.) or Doctor
of Osteopathy (D.O.) who is licensed to
practice medicine by an appropriate
authority. Based on this definition, it
appears that the concept of “TRICARE-
authorized physician” is comparable to
that of Medicare’s—as it relates to
general supervision/direction of “skilled
nursing services.”

Comment. One commentor
recommended adding the phrase
“subject to appropriate adjustments” at
the end of the second and fourth
sentences of subparagraph 32 CFR
199.14(h)(1), since residual final
payment depends upon the actual
HHRG and the impact of other payment
adjustments that cannot be made prior
to final claim submission.

Response. The phrase “subject to
appropriate adjustments” is being added
to the recommended sentences in
subparagraph 32 CFR 199.14(h)(1), since
it is agreed that residual final payments
are impacted by other payment
adjustments that cannot be made prior
to final claim submission.

Comment. Several commentors felt
that the OASIS was an unsuitable data
collection tool for active duty
dependents since it was developed
primarily for the elderly with very
different health care needs. The
commentor recommended development
of an assessment tool which would
more closely correlate with a younger,
healthier TRICARE population.

Response. The program intends to
conduct a follow-up analysis after at
least a year’s worth of accumulated data
to evaluate the appropriateness of
Medicare weights and rates in
reimbursement of TRICARE
beneficiaries.

Comment. Another commentor
recommended adding the phrase “to
another home health agency” following
“transfer”” in subparagraph 32 CFR
199.14(h)(3), since transfer is limited to
a transfer to another home health agency
for continuation of receiving the home
health benefit.

Response. The commentor’s
recommendation has been adopted by
adding the phrase “to another home
health agency” following ‘““transfer” in
subparagraph 32 CFR 199.14(h)(3) of the
final rule.

Comment. One commentor
recommended modification of the
citation references in 32 CFR
199.4(e)(21)(ii)(I). The commentor felt
that the existing citations were related
solely to Medicare conditions of
participation for home health agencies
rather than conditions of coverage for
home health services.

Response. The citation reference 42
CFR 409, Subpart E, has been added to
subparagraph 32 CFR 199.4(e)(21)(@ii)(D).
This subpart implements Sections
1814(a)(2)(C), 1835(a)(2)(A), and
1861(m) of the Social Security Act with
respect to the requirements that must be
met for Medicare payment to be made
for home health services furnished to
eligible beneficiaries.

Comment. Another commentor felt
that a description of the outlier payment
methodology was warranted in the
regulatory text.

Response. A description of the outlier
payment methodology has been
incorporated into the final rule.

Comment. Another commentor felt
that the Medicare qualifying condition
for payment definition of “intermittent
skilled nursing services” be included in
32 CFR 199.2(b), since it is distinct from
the scope of coverage standards
available under the home health benefit
(i.e., the definitions of “intermittent
home health aide and skilled nursing
services” and ‘“‘part time home health
aide and skilled nursing services”).

Response. The definitions of
intermittent or part-time skilled nursing
and home health aide services have
been consolidated and revised to reflect
the statutory definition under § 1861 of
the Social Security Act (42 U.S.C.
1395x(m)).

Comment. One commentor felt that
the new definitions of custodial care,
domiciliary care and activities of daily
living combined with the anticipated
“significant increase” in patient volume
and the elimination of Medicare day
limits require careful administration
and oversight that can best be provided
through case management and suggested
to include operational guidelines for the
Managed Care Support Contractors.

Response. The Department will
administer the provisions consistent
with the statutory requirements.
Detailed operational guidelines have
been developed for the Managed Care
Support contractors.

Comment. The same commenter
stated that the Medicare payment
system was not designed for an active
duty population and misses the mark
completely with respect to children.

Response. These issues have been
addressed above and the Department
plans to carefully monitor and evaluate
the issues pertaining to children.

Comment. The commenter stated that
there is some concern as to how well the
rule will serve the needs of those living
outside the continental United States.

Response. The SNF PPS will be
applicable to those areas outside the
continental United States as it is
applicable under Medicare.

Comment. The commentor felt that
there was a gap in the level of nursing
care afforded under the new home
health benefit.

Response. 32 CFR 199.4(e)(21) “Home
health services,” provides the broad
range of services available under the
new home health benefit structure.

Comment. The commentor pointed
out that home health aide and medical
social worker services were currently
being covered under case management
as well as under the hospice benefit.

Response. Section IV of the
SUPPLEMENTARY INFORMATION portion of
the rule has been modified to reflect this
additional coverage.

Comment. The same commentor
suggested that the rule specify what, if
any, benefit exclusions remain
following the change in the definitions
of “custodial care” and “domiciliary
care.”

Response. The existing regulatory
language provides the benefit
exclusions; relevant TRICARE policies
have been or will be modified as
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necessary to reflect the revised
definitions.

Comment. The commentor also
suggested adding a regulatory definition
for “medically necessary care.”

Response. That term is consistent
with the existing regulatory definitions
of “appropriate medical care” and
“medically or psychologically
necessary’’; a separate definition is not
necessary.

Comment. The same commentor
recommended that the case manager’s
involvement in the plan of care be
recognized in the final rule.

Response. The regulatory provisions
for establishment of a plan of care are
consistent with those provided under
the Medicare program.

X. Regulatory Procedures

We have examined the impacts of the
Final Rule under Executive Order
12866. Executive Order 12866 directs
agencies to assess all costs and benefits
of available regulatory alternatives and,
if regulation is necessary, to select
regulatory approaches that maximize
net benefits. A regulatory impact
analysis (RIA) must be prepared for
major rules with economically
significant effects ($100 million or more
in any one year).

We originally thought that this final
rule was a major one because it had an
impact of more than $100 million per
year. However, we now believe that the
impact will be significantly less. We had

originally projected that the skilled
nursing facility (SNF) benefit change
and the reduced TRICARE payments to
SNFs would reduce SNF payments by
more than $100 million per year.
However, analysis of actual SNF
payments that have been made since the
benefit changes and payment system
were implemented in August 2003
indicate that the impact has been much
less than expected. Based on the
analysis of actual SNF payments and
other benefit changes, we have
determined that this rule is not
economically significant under
Executive Order 12866.

SNF Changes

The objective of the SNF benefit
change and the revised SNF payment
system is to make TRICARE’s SNF
benefit consistent with Medicare, which
satisfies a Congressional goal. A second
objective is to increase the quality of
care by requiring a more detailed review
of SNF cases and more appropriate
placement of SNF patients. There will
also be an increase in payment
efficiency because SNF payments will
cease when SNF care is no longer
necessary.

We assessed the quantitative impact
of the SNF change by comparing
TRICARE'’s payments for SNF care prior
to the changes with payments after the
changes were implemented in August
2003. These payment trends capture

both the impact of the SNF benefit
changes and reimbursement changes.

We examined SNF payments for
beneficiaries under age 65 and age 65
and over separately. Table 1 shows that
the level of government payments for
SNF services for beneficiaries under age
65 declined by about 48 percent from
the quarter immediately prior to
implementation of the new rules to the
quarter immediately after their
implementation (we did not use data
from August 2003 because some persons
were in SNFs under the old rules and
some were there under the new rules).
We believe that most of this impact is
due to TRICARE’s shift from paying
billed charges for SNF services to using
the SNF PPS method. The percentage
reduction in government SNF payments
was less for persons age 65 and over: we
found an 11 percent decline in SNF
payments for these beneficiaries. We
believe that the impact is less for
beneficiaries age 65 and over because
TRICARE is second payer to Medicare.
Because Medicare’s payments for these
beneficiaries have been based on
Medicare’s SNF—PPS payment system
for a number of years, TRICARE’s
introduction of the new payment system
had a very small impact. In aggregate,
the benefit changes and the new SNF
payment system reduced TRICARE
government payments to SNFs by 18
percent, which is equal to about $4.2
million per quarter or about $17 million
per year.

TABLE 1.—CHANGE IN GOVERNMENT PAYMENTS FOR SNF CARE FOR TRICARE BENEFICIARIES

[In thousands]

Under age | Age 65 and
65 above Total
MaAY—JUIY 2003 ... e b et e e et e b e e e e be e sneenre e $4,790 $18,051 $22,841
Sep—Nov 2003 $2,571 $16,048 $18,619
B 01T g To =S PP P TSSOSO —48 -11 -18
Home Health retrospective method of analysis we the HH PPS method to pay HH services

The objective of the home health (HH)
benefit change and the revised HH
payment system is to make TRICARE’s
HH benefit consistent with Medicare,
which satisfies a Congressional goal. A
second objective is to increase the
quality of care by requiring a more
detailed review of HH cases and more
appropriate placement of HH patients.
The HH payment system also increases
efficiency because its per-episode
method of payment discourages
unnecessary utilization.

For home health claims, the benefit
and reimbursement changes have just
gone into effect and the data have not
developed as of yet. Therefore, the

used for SNF services is not possible for
home health claims. We analyzed recent
HH payments under TRICARE and
found that TRICARE paid about $21
million per year in home health allowed
amounts in the 2002—-2003 period. We
estimate that the new HH system will
decrease HH payments by
approximately 20 percent. Thus, we
estimate that TRICARE payments for HH
care will be reduced by approximately
$4 million per year. We estimate an
impact of less than $1 million per year
for beneficiaries age 65 and over
because TRICARE is secondary payer to
Medicare and Medicare has been using

for a number of years.

Change in Definition of Custodial Care

The narrowing of the definition of
custodial care expanded the benefits
available to certain TRICARE
beneficiaries. This satisfied the
Congressional goal of revising
TRICARE’s definition of custodial care
and expanding TRICARE’s benefits.

We assessed the quantitative impact
of the change by examining the level of
additional benefits that TRICARE paid
for persons who received benefits under
the expanded program. We were able to
identify the TRICARE beneficiaries who
received services due to the expanded
TRICARE benefits. We found that
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TRICARE payments were approximately
$6.9 million in FY 2003 for these
beneficiaries. All of these benefit
payments represented additional
government payments due to the change
in the definition of custodial care. The
payments were $6.2 million in the first
six months of FY 2004. Reliable data are
not available beyond the first six
months of FY04. We believe that the
FY04 impact is more appropriate and
believe that the annual impact of the
change in the definition of custodial
care is about $12.4 million.

Summary

The quantitative impact of the three
changes consists of $17 million in
savings for the SNF change, $4 million
in savings for the HH change, and $12
million in costs for the change in the
definition of custodial care.

Paperwork Reduction Act

This rule will not impose additional
information collection requirements on
the public under the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501—
3511). Existing information collection
requirements of the TRICARE and
Medicare programs will be utilized.
Comments on information collection
requirements should be submitted to
Kim Frazier, 5111 Leesburg Pike, Suite
810, Falls Church, VA 22041-3206,
telephone 703-681-3636.

Implementation

This rule implements specific
statutory requirements with specific
statutory effective dates. The
implementation of new SNF benefit
requirements and SNF prospective
payment system is effective for
admissions on or after August 1, 2003.
The implementation of the other benefit
requirements and the home health care
prospective payment system is effective
with the start health care delivery date
under each of the TRICARE Next
Generation of Contracts (T-Nex). The
implementation of T-Nex contracts was
fully phased-in on November 1, 2004.
These other benefit requirements and
the home health care prospective
payment system are part of the
contractual requirements of the T-Nex
contracts, and were not negotiated or
directed as a change to the previous
contracts.

List of Subjects in 32 CFR Part 199

Claims, Dental health, Health care,
Health insurance, Individuals with
disabilities, Military personnel.

m Accordingly, 32 CFR part 199 is
amended as follows:

PART 199—[AMENDED]

m 1. The authority citation for Part 199
continues to read as follows:

Authority: 5 U.S.C. 301; 10 U.S.C. Chapter
55.
m 2. Section 199.2(b) is amended by
adding the definitions of “facility
charge” and “part-time or intermittent
home health aide and skilled nursing
services” in alphabetical order, by
revising the definitions of
“homebound” and “home health
discipline”, by removing the definitions
of “intermittent home health aide and
skilled nursing services” and ““part-time
home health aide and skilled nursing
services”, to read as follows:

§199.2 Definitions.

* * * * *

(b) * % %

Facility charge. The term “facility
charge” means the charge, either
inpatient or outpatient, made by a
hospital or other institutional provider
to cover the overhead costs of providing
the service. These costs would include
building costs, i.e. depreciation and
interest; staffing costs; drugs and
supplies; and overhead costs, i.e.,
utilities, housekeeping, maintenance,
etc.

* * * * *

Homebound. A beneficiary’s
condition is such that there exists a
normal inability to leave home and,
consequently, leaving home would
require considerable and taxing effort.
Any absence of an individual from the
home attributable to the need to receive
health care treatment—including regular
absences for the purpose of participating
in therapeutic, psychosocial, or medical
treatment in an adult day-care program
that is licensed or certified by a state, or
accredited to furnish adult day-care
services in the—state shall not
disqualify an individual from being
considered to be confined to his home.
Any other absence of an individual from
the home shall not disqualify an
individual if the absence is infrequent
or of relatively short duration. For
purposes of the preceding sentence, any
absence for the purpose of attending a
religious service shall be deemed to be
an absence of infrequent or short
duration. Also, absences from the home
for non-medical purposes, such as an
occasional trip to the barber, a walk
around the block or a drive, would not
necessarily negate the beneficiary’s
homebound status if the absences are
undertaken on an infrequent basis and
are of relatively short duration. An
exception is made to the above
homebound definitional criteria for

beneficiaries under the age of 18 and
those receiving maternity care. The only
homebound criteria for these special
beneficiary categories is written
certification from a physician attesting
to the fact that leaving the home would
place the beneficiary at medical risk.

Home health discipline. One of six
home health disciplines covered under
the home health benefit (skilled nursing
services, home health aide services,
physical therapy services, occupational
therapy services, speech-language
pathology services, and medical social
services).

* * * * *

Part-time or intermittent home health
aide and skilled nursing services. Part-
time or intermittent means skilled
nursing and home health aide services
furnished any number of days per week
as long as they are furnished (combined)
less than 8 hours each day and 28 or
fewer hours each week (or, subject to
review on a case-bay-case basis as to the
need for care, less than 8 hours each day

and 35 or fewer hours per week).
* * * * *

m 3. Section 199.4 is amended by
revising the second sentence in
paragraph (b)(3)(xiv), by removing and
reserving paragraph (e)(12), by revising
paragraphs (e)(21)(1)(D), (e)(21)(ii)(I), by
revising “§199.14(i)” to read
“§199.14(e)” in paragraphs (f)(8)(i) and
(f)(8)(ii)(A), and by revising paragraphs
(g)(7) and (g)(8) to read as follows:

§199.4 Basic program benefits.

(b) * 0k %

(3) * k%

(xiv) * * * Skilled nursing facility
care for each spell of illness shall
continue to be provided for as long as
medically necessary and appropriate.

* * *

(D) Part-time or intermittent services
of a home health aide who has
successfully completed a state-
established or other training program
that meets the requirements of 42 CFR
Part 484;

* * * * *

(ii) I

(I) Any other conditions of coverage/
participation that may be required
under Medicare’s HHA benefit; i.e.,
coverage guidelines as prescribed under
Sections 1861(0) and 1891 of the Social
Security Act (42 U.S.C. 1395x(0) and
1395bbb), 42 CFR Part 409, Subpart E
and 42 CFR Part 484.

* * * * *

(g)* EE
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(7) Custodial care. Custodial care as
defined in § 199.2.

(8) Domiciliary care. Domiciliary care
as defined in §199.2.

* * * * *

W 4. Section 199.6 is amended by
revising paragraph (a)(8)(i)(B), by adding
a note in paragraph (b)(4)(vi)(K), and by
revising paragraph (b)(4)(xv)(F)(1), to
read as follows:

§199.6 TRICARE authorized providers.

(a) * x %

(8) * k%

(i) * % %

(B) A SNF or a HHA, in order to be
an authorized provider under TRICARE,
must enter into a participation
agreement with TRICARE for all claims.

* * * * *

Note: If a pediatric SNF is certified by
Medicaid, it will be considered to meet the
Medicare certification requirement in order
to be an authorized provider under TRICARE.

(XV) E I
(F) * *x %

(1) The HHA must submit all
TRICARE claims for all home health
services, excluding durable medical
equipment (DME), while the beneficiary
is under the home health plan without
regard to whether or not the item or
service was furnished by the HHA, by
others under arrangement with the
HHA, or under any other contracting or

consulting arrangement.
* * * * *

m 5. Section 199.14 is amended as
follows:

m a. Amend paragraph (a)(4) by revising
“paragraph (i)” to read “paragraph (1)”’;
m b. Revise paragraphs (a)(5)
introductory text and (a)(5)(i);

m c. Amend paragraphs (a)(5)(ii) and
(a)(5)(iii) by revising ““paragraph (h)(1)”
to read “paragraph (j)(1)” in both places;
m d. Revise paragraph (a)(5)(iv);

m e. Add paragraphs (a)(5)(v) through
(a)(5)(xii);

m f. Revise paragraphs (h) in
text; (h)(1), (h)(3), and (h)(5
m g. Amend paragraph (j)(1
revising “‘paragraph (g)(1)(i
“paragraph (j)(1)({iv)”;

m h. Amend paragraph (j)(1)(i)(D) by
revising “paragraph (h)(1)(i)(B)” to read
“paragraph (j)(1)(i)(B)” and by revising
“paragraph (h)(1)(i)(C)” to read
“paragraph ()(1)(1)(C)”;

m i. Amend paragraph (j)(1)(ii)(B) by
revising “paragraph (g)(1)(ii)(A)” to read
“paragraph (j)(1)(ii)(A)”

roductory

)(B) by

v)” to read

nt
);
)i
v

m j. Amend paragraph (j)(1)(ii)(C) by
revising “‘paragraph (g)(1)(ii)(B)” t0 read
“paragraph (j)(1)(ii)(B)”;
m k. Amend paragraph (j)(1)(iii)
introductory text by revising
“paragraphs (g)(1)(iii)(A) and (B)” to
read ‘“paragraphs (j)(1)(iii)(A) and (B)”’;
m 1. Amend paragraph (j)(1)(iii)(D) by
revising “paragraphs (h)(1)(i) through
(iii)” to read ¢ paragraphs (H)a)
through (iii)” and by revising
“paragraph (h)(1)(iii)(B)” to read
“()(1)(iif) (B)”;
m m. Amend paragraph (j)(1)(iv)(B ](2) by
revising ““paragraph (g )(1)(1V) B)(1)’ t
read “paragraph (j)(1 )(1V)(B) 7
m n. Amend paragraph (j)(1)(iv)(C) by
revising ““paragraph (g )( )(111)(A)(1)
read “‘paragraph (j)(l)(iii)( )(1)”, by
revising ‘“paragraphs (g)(1)(iii) and
(g)(1)(iv)” to read “paragraphs (H(1)(iii)
and (j)(1)(iv)”, and by revising
“paragraph (g)[l)(iii](C]” to read
“paragraph (j)(1)(iii)(C)”’;

m 0. Amend paragraph (])(1](1V)(C)(1]by
rev1srng “paragraph (g)(1)(iv)(C)(2)” to

read “paragraph (j)(1)(iv)(C)(2)”;

Ep. Amendparagraph ()(1)GED(C)(2) by
revising “paragraph (g)(1)(iv)(C)(1)” to

read “paragraph (j)(1)(iv)(C)(1)”, and by
revising “‘paragraph (g)(1)(iv)(C )[ )’ to

read “paragraph (j)(1)(iv)(C)(3)”;

m g. Amend paragraph (j)(1 ](1V)(D)

introductory text by revising ‘“‘paragraph

(h)(1)(iv)(C)” to read “‘paragraph

(j)(1)(iv)(C)”, and by revising ‘“paragraph

(h)(1)” to read “paragraph (j)(1)”;

mr. Amend paragraph ()()EV)(D)(2)(4)

by revising paragraph (h)(1)” to read
“paragraph (j)(1)”;

m s. Amend paragraph ()()Ev)(D)(2)(i)

by revising “‘paragraph (h)(1)(ii)”’ to read

“paragraph (j)(1)(ii)”” and by revising

“paragraph (h)(1)(iv)(A)” to read
““paragraph (j)(1)(iv)(A)”;

m t. Amend paragraph[](l)(i )(D ]( ]

revising “paragraph (h)(1)(iv)(D)”

read “‘paragraph (j)(1)(iv)(D)”;

m u. Amend paragraph (j)(1 ](1 )(E)

introductory text by revising “ paragraph

(h)(1)” to read “paragraph (j)(1)”, and by

revising “paragraph (h)(1)(iv)(E)” t

read “paragraph (j)(1)(iv)(E)”;

m v. Amend paragraph ()(1)(Ev)(E)(2) by

revising ‘‘paragraph (h)[ )” to read

“paragraph (j)(1)”’;

m w. Amend paragraph (j)(1)(v)(A) by

revising “paragraph (g)(1)(v)” to read
““paragraph (j)(1)(v)”;

m x. Amend paragraph (G)1)(v)(B ]by

revising “(g)(1)(v)(B)(1) through (3)” t

read “‘paragraphs (j)(1)(v)(B)(1) through

(3)

m y. Amend paragraph (j)(1)(v)(C)

introductory text by revising ‘““paragraph

(g)(1)(v)” to read “paragraph (j)(1)(v)”;

m z. Amend paragraph (j)(1)(vi)(A) by

revising “paragraph (g)(1)(ii)(B)” to read

“paragraph (j)(1)(ii)(B)”” and by revising

“paragraph (g)(1)(v)” to read “paragraph
HOE);

m aa. Amend paragraph (j)(1)(vi)(B)
introductory text by revising ‘“‘paragraph
(g)(1)(vi)(A)” to read ‘““paragraph
G)()(vi)(A)”;

m bb. Amend paragraph (j)(1)(vi)(B)(1)
by revrsing “paragraph (g)(1)(vi)(B)(2)”

to read ° paragraph ()(1)(vi)(B)(2)”, and
by revising ¢ paragraph (g)(1)(v)” to read

9,

“paragraph (j)(1)(v)";

H CC. Amend paragraph (j)(1)(vi)(B)(2)

by revising “paragraph (g)(1)(v)”’ to read

“paragraph (j)(1)(v)” and by revising

“paragraph (g)(1)(v)(B)(2)” to read

“(G)1W)(B)(2)7;

m dd. Amend paragraph (j)(1)(vii)(A) by

revising “‘paragraphs (g)(1)(iii) and

(g)(1)(v)” to read “paragraphs (j)(1)(iii)

and (j)(1)(v)”’;

m ee. Amend paragraph (j)(1)(viii)

introductory text by revising

“paragraphs (g)(1)(i) through (g)(1)(iv)”

to read “paragraphs (j)(1)(i) through

G)(V)(GEv);

m ff. Amend paragraph (j)(1)(viii)(A) by

revising “paragraph (g)(1)(viii)” to read
“paragraph (j)(1)(viii)”;

mgg. Amend paragraph (j)(1)(viii)(B) by

revising “‘paragraph (g)(1)(iii)” to read

“paragraph (j)(1)(iii)”;

® hh. Amend paragraph (j)(1)(viii)(C) by

revising “paragraph (g](l)(iv]” to read
paragraph ()GEv)7;

H ii. Amend paragraph (j)(1)(viii)(D) by

rev131ng “paragraph (g)(1)(iv)(B)” to read
“paragraph (j)(1)(iv)(B)’;

m jj. Amend paragraph (1)(2)

introductory text by revising ‘‘paragraph

(g)” to read “paragraph (j)’; and

m kk. Amend paragraph (1)(2) by

revising “paragraph (g)” to read

“paragraph (j)”.

1
1

§199.14 Provider reimbursement
methods.

(a) * % %

(5) Hospital outpatient services. This
paragraph (a)(5) identifies and clarifies
payment methods for certain outpatient
services, including emergency services,
provided by hospitals.

(i) Laboratory services. TRICARE
payments for hospital outpatient
laboratory services including clinical
laboratory services are based on the
allowable charge method under
paragraph (j)(1) of the section. In the
case of laboratory services for which the
CMAC rates are established under that
paragraph, a payment rate for the
technical component of the laboratory
services is provided. Hospital charges
for an outpatient laboratory service are
reimbursed using the CMAC technical
component rate.

(iv) Radiology services. TRICARE
payments for hospital outpatient
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radiology services are based on the
allowable charge method under
paragraph (j)(1) of the section. In the
case of radiology services for which the
CMAC rates are established under that
paragraph, a payment rate for the
technical component of the radiology
services is provided. Hospital charges
for an outpatient radiology service are
reimbursed using the CMAC technical
component rate.

(v) Diagnostic services. TRICARE
payments for hospital outpatient
diagnostic services are based on the
allowable charge method under
paragraph (j)(1) of the section. In the
case of diagnostic services for which the
CMAC rates are established under that
paragraph, a payment rate for the
technical component of the diagnostic
services is provided. Hospital charges
for an outpatient diagnostic service are
reimbursed using the CMAC technical
component rate.

(vi) Ambulance services. Ambulance
services provided on an outpatient basis
by hospitals are paid on the same basis
as ambulance services covered by the
allowable charge method under
paragraph (j)(1) of this section.

(vii) Durable medical equipment
(DME) and supplies. Durable medical
equipment and supplies provided on an
outpatient basis by hospitals are paid on
the same basis as durable medical
equipment and supplies covered by the
allowable charge method under
paragraph (j)(1) of this section.

(viii) Oxygen and related supplies.
Oxygen and related supplies provided
on an outpatient basis by hospitals are
paid on the same basis as oxygen and
related supplies covered by the
allowable charge method under
paragraph (j)(1) of this section.

(ix) Drugs administered other than
oral method. Drugs administered other
than oral method provided on an
outpatient basis by hospitals are paid on
the same basis as drugs administered
other than oral method covered by the
allowable charge method under
paragraph (j)(1) of this section. The
allowable charge for drugs administered
other than oral method is established
from a schedule of allowable charges
based on a formulary of the average
wholesale price.

(x) Professional provider services.
TRICARE payments for hospital
outpatient professional provider
services rendered in an emergency
room, clinic, or hospital outpatient
department, etc., are based on the
allowable charge method under
paragraph (j)(1) of the section. In the
case of professional services for which
the CMAC rates are established under
that paragraph, a payment rate for the

professional component of the services
is provided. Hospital charges for an
outpatient professional service are
reimbursed using the CMAC
professional component rate. If the
professional outpatient hospital services
are billed by a professional provider
group, not by the hospital, no payment
shall be made to the hospital for these
services.

(xi) Facility charges. TRICARE
payments for hospital outpatient facility
charges that would include the
overhead costs of providing the
outpatient service would be paid as
billed. For the definition of facility
charge, see § 199.2(b).

(xii) Ambulatory surgery services.
Hospital outpatient ambulatory surgery
services shall be paid in accordance
with § 199.14(d).

* * * * *

(h) Reimbursement of Home Health
Agencies (HHAs). HHAs will be
reimbursed using the same methods and
rates as used under the Medicare HHA
prospective payment system under
Section 1895 of the Social Security Act
(42 U.S.C. 13951ff) and 42 CFR Part 484,
Subpart E except as otherwise necessary
to recognize distinct characteristics of
TRICARE beneficiaries and as described
in instructions issued by the Director,
TMA. Under this methodology, an HHA
will receive a fixed case-mix and wage-
adjusted national 60-day episode
payment amount as payment in full for
all costs associated with furnishing
home health services to TRICARE-
eligible beneficiaries with the exception
of osteoporosis drugs and DME. The full
case-mix and wage-adjusted 60-day
episode amount will be payment in full
subject to the following adjustments and
additional payments:

(1) Split percentage payments. The
initial percentage payment for initial
episodes is paid to an HHA at 60
percent of the case-mix and wage
adjusted 60-day episode rate. The
residual final payment for initial
episodes is paid at 40 percent of the
case-mix and wage adjusted 60-day
episode rate subject to appropriate
adjustments. The initial percentage
payment for subsequent episodes is paid
at 50 percent of the case-mix and wage-
adjusted 60-day episode rate. The
residual final payment for subsequent
episodes is paid at 50 percent of the
case-mix and wage-adjusted 60-day
episode rate subject to appropriate

adjustments.
* * * * *

(3) Partial episode payment (PEP). A
PEP adjustment is used for payment of
an episode of less than 60 days resulting
from a beneficiary’s elected transfer to

another HHA prior to the end of the 60-
day episode or discharge and
readmission of a beneficiary to the same
HHA before the end of the 60-day
episode. The PEP payment is calculated
by multiplying the proportion of the 60-
day episode during which the
beneficiary remained under the care of
the original HHA by the beneficiary’s
assigned 60-day episode payment.

* * * * *

(5) Outlier payment. Outlier payments
are allowed in addition to regular 60-
day episode payments for beneficiaries
generating excessively high treatment
costs. The following methodology is
used for calculation of the outlier
payment:

(i) TRICARE makes an outlier
payment for an episode whose
estimated cost exceeds a threshold
amount for each case-mix group.

(ii) The outlier threshold for each
case-mix group is the episode payment
amount for that group, the PEP
adjustment amount for the episode or
the total significant change in condition
adjustment amount for the episode plus
a fixed dollar loss amount that is the
same for all case-mix groups.

(iii) The outlier payment is a
proportion of the amount of estimated
cost beyond the threshold.

(iv) TRICARE imputes the cost for
each episode by multiplying the
national per-visit amount of each
discipline by the number of visits in the
discipline and computing the total
imputed cost for all disciplines.

(v) The fixed dollar loss amount and
the loss sharing proportion are chosen
so that the estimated total outlier
payment is no more than the
predetermined percentage of total
payment under the home health PPS as
set by the Centers for Medicare &
Medicaid Services (CMS).

* * * * *

Dated: October 5, 2005.
L.M. Bynum,

Alternate OSD Federal Register Liaison
Officer, Department of Defense.

[FR Doc. 05-20415 Filed 10-21-05; 8:45 am]
BILLING CODE 5001-06—P
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DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 117

[CGD09-05-080]

RIN 1625-AA09

Drawbridge Operation Regulations;

Sturgeon Bay Ship Canal; Sturgeon
Bay, WI

AGENCY: Coast Guard, DHS.
ACTION: Final rule.

SUMMARY: The Coast Guard is revising
the operating regulations for the
Michigan Street and Bayview
drawbridges, both in Sturgeon Bay, WI,
by establishing a permanent winter
operating schedule while still providing
for the reasonable needs of navigation.
DATES: This rule is effective November
23, 2005.

ADDRESSES: Comments and material
received from the public, as well as
documents indicated in this preamble as
being available in the docket, are part of
docket [CGD09-05-080] and are
available for inspection or copying at
Commander (dpw-3), Ninth Coast
Guard District, 1240 E. Ninth Street,
Room 2025, Cleveland, Ohio 44199—
2060, between 7 a.m. and 3 p.m.,
Monday through Friday, except Federal
holidays.

FOR FURTHER INFORMATION CONTACT: Scot
M. Striffler, Bridge Management
Specialist, Ninth Coast Guard District, at
(216) 902-6087.

SUPPLEMENTARY INFORMATION:

Regulatory Information

On August 17, 2005, we published a
notice of proposed rulemaking (NPRM)
entitled, “Drawbridge Operation
Regulations; Sturgeon Bay Ship Canal,
Sturgeon Bay, WI,” in the Federal
Register (70 FR 48354). We received one
letter commenting on the proposed rule.
The letter was from the Lake Carriers
Association, representing certain
American shipping companies on the
Great Lakes, which confirmed its
position of no objection to the proposed
rule. No public meeting was requested,
and none was held.

Background and Purpose

The U.S. Coast Guard, at the request
of the Wisconsin Department of
Transportation (WI-DOT), is modifying
the existing operating schedule of the
Michigan Street and Bayview Bridges,
miles 4.3 and 3.0, respectively, over the
Sturgeon Bay Ship Canal. The modified
regulation primarily establishes

permanent winter operating schedules
for each drawbridge in lieu of the
annual winter authorization granted by
Commander, Ninth Coast Guard District,
under the authority of 33 CFR 117.45.

The Michigan Street Bridge at mile
4.3 over Sturgeon Bay Ship Canal is a
single-leaf bascule bridge that provides
a vertical clearance of 14 feet in the
lowered position. The current operating
regulation for Michigan Street Bridge
requires the drawbridge to open for
recreational vessels only on the hour, 24
hours a day, between March 15 and
December 31 each year, and as soon as
possible if more than 20 vessels have
accumulated at the bridge. Commercial
and public vessels are passed at all
times. From January 1 through March 14
each year, the bridge opens for vessels
if 12-hours advance notice is provided.

This final rule makes that operating
schedule permanent for Michigan Street
Bridge.

There is no current specific
drawbridge regulation for the Bayview
(State Route 42/57) Bridge, mile 3.0 over
Sturgeon Bay Ship Canal. The Bayview
Bridge is a twin-leaf bascule drawbridge
that provides a vertical clearance of 42
feet when in the lowered position. The
drawbridge is currently required to open
on signal at all times all year long. The
Coast Guard has granted a seasonal
yearly winter operating schedule under
the provisions of 33 CFR 117.45 from
January 1 to March 14 since
approximately 1992. W-DOT requested
that the Coast Guard implement a
permanent winter operating schedule
for this drawbridge. W-DOT requested
that the Bayview Bridge open for vessels
when 12-hours advance notice is
provided between December 1 and
March 14 each year. The Coast Guard
requested copies of bridge opening logs
from W-DOT for the Bayview Bridge.
The bridge logs revealed that very few
openings of the Bayview Bridge had
been requested in the month of
December during the past three years.
The Coast Guard determined that the
small number of requested openings at
Bayview bridge during the month of
December in the three previous years
signifies that the request to require 12-
hour advance notice between December
1 and March 14 each year would be
reasonable. This final rule makes the
winter operating schedule permanent.

Discussion of Comments and Changes

One letter was received in response to
the NPRM. The letter, from Lake
Carriers Association, confirmed the
organizations previous statement of no
objection to the proposed schedule. No
changes to the proposed regulation were
made.

Regulatory Evaluation

This rule is not a “significant
regulatory action” under section 3(f) of
Executive Order 12866, Regulatory
Planning and Review, and does not
require an assessment of potential costs
and benefits under section 6(a)(3) of that
Order. The Office of Management and
Budget has not reviewed it under that
Order. It is not “significant” under the
regulatory policies and procedures of
the Department of Homeland Security
(DHS).

The Coast Guard expects minimal
public impact from this rule. The
operating hours for recreational vessels
do not effectively change since the
substantive changes occur during winter
months when recreational vessel
activity has ceased. Commercial vessels
have been required to provide 12-hours
advance notice prior to passing
drawbridges since approximately 1992
with no reported problems.

Small Entities

Under the Regulatory Flexibility Act
(5 U.S.C. 601-612), we have considered
whether this rule would have a
significant economic impact on a
substantial number of small entities.
The term “small entities” comprises
small businesses, not-for-profit
organizations that are independently
owned and operated and are not
dominant in their fields, and
governmental jurisdictions with
populations of less than 50,000.

The Coast Guard certifies under 5
U.S.C. 605(b) that this rule will not have
a significant economic impact on a
substantial number of small entities.

This conclusion is based on the fact
that the drawbridge schedule for small
entities remains the same. Only the
winter drawbridge schedule has been
modified. All vessels may continue to
pass the drawbridge once the advance
notice is provided during winter
months.

Assistance for Small Entities

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Pub. L. 104—121),
we want to assist small entities in
understanding this rule so that they
could better evaluate its effects on them
and participate in the rulemaking
process.

Small businesses may send comments
on the actions of Federal employees
who enforce, or otherwise determine
compliance with, Federal regulations to
the Small Business and Agriculture
Regulatory Enforcement Ombudsman
and the Regional Small Business
Regulatory Fairness Boards. The
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Ombudsman evaluates these actions
annually and rates each agency’s
responsiveness to small business. If you
wish to comment on actions by
employees of the Coast Guard, call 1-
888—REG—FAIR (1-888-734—-3247).

Collection of Information

This rule calls for no new collection
of information under the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501—
3520).

Federalism

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on State or local governments and
would either preempt State law or
impose a substantial direct cost of
compliance on them. We have analyzed
this rule under that Order and have
determined that it does not have
implications for federalism.

Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 or more in any one year.
Though this rule will not result in such
an expenditure, we do discuss the
effects of this rule elsewhere in this
preamble.

Taking of Private Property

This rule will not affect a taking of
private property or otherwise have
taking implications under Executive
Order 12630, Governmental Actions and
Interference with Constitutionally
Protected Property Rights.

Civil Justice Reform

This rule meets applicable standards
in sections 3(a) and 3(b)(2) of Executive
Order 12988, Civil Justice Reform, to
minimize litigation, eliminate
ambiguity, and reduce burden.

Protection of Children

We have analyzed this rule under
Executive Order 13045, Protection of
Children from Environmental Health
Risks and Safety Risks. This rule is not
an economically significant rule and
would not create an environmental risk
to health or risk to safety that might
disproportionately affect children.

Indian Tribal Governments

This rule does not have tribal
implications under Executive Order
13175, Consultation and Coordination

with Indian Tribal Governments,
because it does not have a substantial
direct effect on one or more Indian
tribes, on the relationship between the
Federal Government and Indian tribes,
or on the distribution of power and
responsibilities between the Federal
Government and Indian tribes.

Energy Effects

We have analyzed this rule under
Executive Order 13211, Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use. We have
determined that it is not a ““significant
energy action” under that order because
it is not a “significant regulatory action”
under Executive Order 12866 and is not
likely to have a significant adverse effect
on the supply, distribution, or use of
energy. The Administrator of the Office
of Information and Regulatory Affairs
has not designated it as a significant
energy action. Therefore, it does not
require a Statement of Energy Effects
under Executive Order 13211.

Technical Standards

The National Technology Transfer
and Advancement Act (NTTAA) (15
U.S.C. 272 note) directs agencies to use
voluntary consensus standards in their
regulatory activities unless the agency
provides Congress, through the Office of
Management and Budget, with an
explanation of why using these
standards would be inconsistent with
applicable law or otherwise impractical.
Voluntary consensus standards are
technical standards (e.g., specifications
of materials, performance, design, or
operation; test methods; sampling
procedures; and related management
systems practices) that are developed or
adopted by voluntary consensus
standards bodies.

This rule does not use technical
standards. Therefore, we did not
consider the use of voluntary consensus
standards.

Environment

We have analyzed this rule under
Commandant Instruction M16475.1D,
which guides the Coast Guard in
complying with the National
Environmental Policy Act of 1969
(NEPA) (42 U.S.C. 4321-4370f), and
have concluded that there are no factors
in this case that would limit the use of
a categorical exclusion under section
2.B.2 of the Instruction. Therefore, this
rule is categorically excluded, under
figure 2—1, paragraph (32)(e) of the
Instruction, from further environmental
documentation. This rule involves
modifying or establishing drawbridge
operation regulations to reflect standard

practices for drawbridge operating
schedules during winter months on the
Great Lakes, and will not have any
impact on the environment.

List of Subjects in 33 CFR Part 117
Bridges.

Regulations

m For the reasons set out in the
preamble, the Coast Guard amends part
117 of title 33, Code of Federal
Regulations as follows:

PART 117—DRAWBRIDGE
OPERATION REGULATIONS

m 1. The authority citation for part 117
continues to read as follows:

Authority: 33 U.S.C. 499; Department of
Homeland Security Delegation No. 0170.1; 33
CFR 1.05-1(g); section 117.255 also issued
under the authority of Pub. L. 102-587, 106
Stat. 5039.

W 2. Revise §117.1101 toread as
follows:

§117.1101 Sturgeon Bay.

(a) The draw of the Michigan Street
Bridge, mile 4.3 at Sturgeon Bay, shall
open as follows:

(1) From March 15 through December
31, the draw need open on signal for
recreational vessels only on the hour, 24
hours a day. However, if more than 20
vessels have accumulated at the bridge,
or vessels are seeking shelter from
severe weather, the bridge shall open on
signal.

(2) From January 1 through March 14,
the draw shall open on signal if notice
is given at least 12 hours in advance of
a vessel’s time of intended passage.

(b) The draw of the Bayview (SR 42/
57) Bridge, mile 3.0 at Sturgeon Bay,
shall open as follows:

(1) From March 15 through November
30, the draw shall open on signal.

(2) From December 1 through March
14, the draw shall open on signal if
notice is given at least 12 hours in
advance of a vessel’s time of intended
passage.

Dated: October 6, 2005.

R.J. Papp, Jr.,
Rear Admiral, U.S. Coast Guard, Commander,
Ninth Coast Guard District.

[FR Doc. 05-21146 Filed 10-21-05; 8:45 am]
BILLING CODE 4910-15-P
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ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52
[R01-OAR-2005-ME-0004; A—1-FRL-7982—
3]

Approval and Promulgation of Air
Quality Implementation Plans; Maine;
Consumer Products Regulation

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Direct final rule.

SUMMARY: EPA is approving a State
Implementation Plan (SIP) revision
submitted by the State of Maine. This
revision establishes requirements to
reduce volatile organic compound
(VOC) emissions from consumer
products. The intended effect of this
action is to approve these requirements
into the Maine SIP. EPA is taking this
action in accordance with the Clean Air
Act (CAA).

DATES: This direct final rule will be
effective December 23, 2005, unless EPA
receives adverse comments by
November 23, 2005. If adverse
comments are received, EPA will
publish a timely withdrawal of the
direct final rule in the Federal Register
informing the public that the rule will
not take effect.

ADDRESSES: Submit your comments,
identified by Regional Material in
EDocket (RME) ID Number R01-OAR-
2005-ME-0004 by one of the following
methods:

1. Federal eRulemaking Portal:
http://www.regulations.gov. Follow the
on-line instructions for submitting
comments.

2. Agency Web site: http://
docket.epa.gov/rmepub/ Regional
Material in EDocket (RME), EPA’s
electronic public docket and comment
system, is EPA’s preferred method for
receiving comments. Once in the
system, select “quick search,” then key
in the appropriate RME Docket
identification number. Follow the on-
line instructions for submitting
comments.

3. E-mail: conroy.dave@epa.gov.

4. Fax: (617) 918-0661.

5. Mail: “RME ID Number R01-OAR-
2005-ME-0004,” David Conroy, U.S.
Environmental Protection Agency, EPA
New England Regional Office, One
Congress Street, Suite 1100 (mail code
CAQ), Boston, MA 02114-2023.

6. Hand Delivery or Courier. Deliver
your comments to: David Conroy, Chief,
Air Programs Branch, Office of
Ecosystem Protection, U.S.
Environmental Protection Agency, EPA
New England Regional Office, One

Congress Street, 11th floor, (CAQ),
Boston, MA 02114-2023. Such
deliveries are only accepted during the
Regional Office’s normal hours of
operation. The Regional Office’s official
hours of business are Monday through
Friday, 8:30 to 4:30, excluding Federal
holidays.

Instructions: Direct your comments to
Regional Material in EDocket (RME) ID
Number R01-OAR-2005-ME-0004.
EPA’s policy is that all comments
received will be included in the public
docket without change and may be
made available online at http://
docket.epa.gov/rmepub/, including any
personal information provided, unless
the comment includes information
claimed to be Confidential Business
Information (CBI) or other information
whose disclosure is restricted by statute.
Do not submit information that you
consider to be CBI or otherwise
protected through Regional Material in
EDocket (RME), regulations.gov, or e-
mail. The EPA RME Web site and the
federal regulations.gov Web site are
“anonymous access’’ systems, which
means EPA will not know your identity
or contact information unless you
provide it in the body of your comment.
If you send an e-mail comment directly
to EPA without going through RME or
regulations.gov, your e-mail address
will be automatically captured and
included as part of the comment that is
placed in the public docket and made
available on the Internet. If you submit
an electronic comment, EPA
recommends that you include your
name and other contact information in
the body of your comment and with any
disk or CD-ROM you submit. If EPA
cannot read your comment due to
technical difficulties and cannot contact
you for clarification, EPA may not be
able to consider your comment.
Electronic files should avoid the use of
special characters, any form of
encryption, and be free of any defects or
viruses.

Docket: All documents in the
electronic docket are listed in the
Regional Material in EDocket (RME)
index at http://docket.epa.gov/rmepub/.
Although listed in the index, some
information is not publicly available,
i.e., CBI or other information whose
disclosure is restricted by statute.
Certain other material, such as
copyrighted material, is not placed on
the Internet and will be publicly
available only in hard copy form.
Publicly available docket materials are
available either electronically in RME or
in hard copy at the Office of Ecosystem
Protection, U.S. Environmental
Protection Agency, EPA New England
Regional Office, One Congress Street,

Suite 1100, Boston, MA. EPA requests
that if at all possible, you contact the
contact listed in the FOR FURTHER
INFORMATION CONTACT section to
schedule your inspection. The Regional
Office’s official hours of business are
Monday through Friday, 8:30 to 4:30,
excluding Federal holidays.

FOR FURTHER INFORMATION CONTACT:
Anne Arnold, Air Quality Planning
Unit, U.S. Environmental Protection
Agency, EPA New England Regional
Office, One Congress Street, Suite 1100
(CAQ), Boston, MA 02114-2023, (617)
918-1047, arnold.anne@epa.gov.

SUPPLEMENTARY INFORMATION:
I. General Information

A. How Can I Get Copies of This
Document and Other Related
Information?

In addition to the publicly available
docket materials available for inspection
electronically in Regional Material in
EDocket, and the hard copy available at
the Regional Office, which are identified
in the ADDRESSES section above, copies
of the state submittal and EPA’s
technical support document are also
available for public inspection during
normal business hours, by appointment
at the Bureau of Air Quality Control,
Department of Environmental
Protection, First Floor of the Tyson
Building, Augusta Mental Health
Institute Complex, Augusta, ME 04333—
0017.

II. Rulemaking Information

This section is organized as follows:

A. What Action Is EPA Taking?

B. What Are the Requirements of Maine’s
New Regulation?

C. Why Is EPA Approving Maine’s
Regulation?

D. What Is the Process for EPA To Approve
This SIP Revision?

A. What Action Is EPA Taking?

EPA is approving Maine’s Chapter
152, “Control of Emissions of Volatile
Organic Compounds from Consumer
Products,” and incorporating this
regulation into the Maine SIP.

B. What Are the Requirements of
Maine’s New Regulation?

Maine’s Chapter 152 includes VOC
content limits for many categories of
consumer products such as deodorants,
hairsprays, and glass cleaners. Certain
products are, however, exempt from
these limits. Specifically, the rule
allows the use of innovative products
exemptions, variances, or alternative
control plans provided that they have
been approved by EPA into the Maine
SIP. In addition, Chapter 152 includes



Federal Register/Vol. 70, No. 204/Monday, October 24, 2005/Rules and Regulations

61383

the appropriate testing and
recordkeeping requirements to ensure
compliance with the specified
standards. Finally, the rule requires
compliance with the specified VOC
content limits by May 1, 2005.

C. Why Is EPA Approving Maine’s
Regulation?

EPA has evaluated Maine’s Chapter
152 and has found that this regulation
is consistent with EPA guidance and the
Ozone Transport Commission (OTC)
model rule for consumer products. The
specific requirements of the regulation
and EPA’s evaluation of these
requirements are detailed in a
memorandum, dated June 16, 2005,
entitled “Technical Support
Document—Maine—Consumer Products
Regulation” (TSD). The TSD and
Maine’s Chapter 152 are available in the
docket supporting this action.

The OTC has developed model rules
for several VOC source categories and
the OTC states, including Maine, have
signed a memorandum of understanding
(MOU) committing to adopt these model
rules. One of the categories for which a
model rule has been developed is
consumer products. (See “OTC Model
Rule for Consumer Products,” issued
March 28, 2001, revised November 29,
2001, and April 23, 2002.)

Several other OTC states have also
recently adopted a consumer products
rule based on the OTC model rule and
EPA has already approved some of these
states’ rules.? The emission limits in
Maine’s rule are identical to those
contained in the OTC model rule. These
emission limits are at least as stringent
as, and in some cases more stringent
than, EPA’s national consumer products
rule, “National Volatile Organic
Compound Emission Standards for
Consumer Products,” 40 CFR Part 59,
Subpart C. Also, Maine’s rule includes
additional categories of consumer
products that are not included in EPA’s
rule.

Maine did not submit its August 27,
2004 Chapter 152 SIP submittal to meet
any specific control requirements under
the Clean Air Act. However,
subsequently, on June 9, 2005, Maine
submitted its 5 percent increment of
progress plan which relies on
reductions from Chapter 152. In today’s
action, EPA is approving Chapter 152
because it will strengthen Maine’s SIP.
EPA will evaluate the reductions Maine
is claiming from Chapter 152 in its 5
percent increment of progress plan

1For example, on January 23, 2004, EPA
approved New York’s consumer products rule (69
FR 3237), and on December 9, 2003, EPA approved
Maryland’s consumer products rule (68 FR 68523).

when the Agency takes action on that
plan.

D. What Is the Process for EPA To
Approve This SIP Revision?

The EPA is publishing this rule
without prior proposal because the
Agency views this as a noncontroversial
amendment and anticipates no adverse
comments. However, in the proposed
rules section of this Federal Register
publication, EPA is publishing a
separate document that will serve as the
proposal to approve the SIP revision
should adverse comments be filed. This
action will be effective December 23,
2005 without further notice unless the
EPA receives adverse comments by
November 23, 2005.

If the EPA receives such comments,
then EPA will publish a document
withdrawing the final rule and
informing the public that the rule will
not take effect. All public comments
received will then be addressed in a
subsequent final rule based on the
proposed rule. The EPA will not
institute a second comment period.
Parties interested in commenting should
do so at this time. If no such comments
are received, the public is advised that
this rule will be effective on December
23, 2005 and no further action will be
taken on the proposed rule. Please note
that if EPA receives adverse comment
on an amendment, paragraph, or section
of this rule and if that provision may be
severed from the remainder of the rule,
EPA may adopt as final those provisions
of the rule that are not the subject of an
adverse comment.

III. Final Action

EPA is approving Maine’s Chapter
152, “Control of Emissions of Volatile
Organic Compounds from Consumer
Products,” and incorporating this
regulation into the Maine SIP.

IV. Statutory and Executive Order
Reviews

Under Executive Order 12866 (58 FR
51735, October 4, 1993), this action is
not a “‘significant regulatory action” and
therefore is not subject to review by the
Office of Management and Budget. For
this reason, this action is also not
subject to Executive Order 13211,
‘“Actions Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use” (66 FR 28355, May
22, 2001). This action merely approves
state law as meeting federal
requirements and imposes no additional
requirements beyond those imposed by
state law. Accordingly, the
Administrator certifies that this rule
will not have a significant economic
impact on a substantial number of small

entities under the Regulatory Flexibility
Act (5 U.S.C. 601 et seq.). Because this
rule approves pre-existing requirements
under state law and does not impose
any additional enforceable duty beyond
that required by state law, it does not
contain any unfunded mandate or
significantly or uniquely affect small
governments, as described in the
Unfunded Mandates Reform Act of 1995
(Pub. L. 104-4).

This rule also does not have tribal
implications because it will not have a
substantial direct effect on one or more
Indian tribes, on the relationship
between the federal government and
Indian tribes, or on the distribution of
power and responsibilities between the
federal government and Indian tribes, as
specified by Executive Order 13175 (65
FR 67249, November 9, 2000). This
action also does not have federalism
implications because it does not have
substantial direct effects on the states,
on the relationship between the national
government and the states, or on the
distribution of power and
responsibilities among the various
levels of government, as specified in
Executive Order 13132 (64 FR 43255,
August 10, 1999), because it merely
approves a state rule implementing a
federal standard, and does not alter the
relationship or the distribution of power
and responsibilities established in the
Clean Air Act. This rule also is not
subject to Executive Order 13045
“Protection of Children from
Environmental Health Risks and Safety
Risks” (62 FR 19885, April 23, 1997),
because it is not economically
significant.

In reviewing SIP submissions, EPA’s
role is to approve state choices,
provided that they meet the criteria of
the Clean Air Act. In this context, in the
absence of a prior existing requirement
for the state to use voluntary consensus
standards (VCS), EPA has no authority
to disapprove a SIP submission for
failure to use VCS. It would thus be
inconsistent with applicable law for
EPA, when it reviews a SIP submission,
to use VCS in place of a SIP submission
that otherwise satisfies the provisions of
the Clean Air Act. Thus, the
requirements of section 12(d) of the
National Technology Transfer and
Advancement Act of 1995 (15 U.S.C.
272 note) do not apply. This rule does
not impose an information collection
burden under the provisions of the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501 et seq.).

The Congressional Review Act, 5
U.S.C. section 801 et seq., as added by
the Small Business Regulatory
Enforcement Fairness Act of 1996,
generally provides that before a rule
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may take effect, the agency
promulgating the rule must submit a
rule report, which includes a copy of
the rule, to each House of the Congress
and to the Comptroller General of the
United States. EPA will submit a report
containing this rule and other required
information to the U.S. Senate, the U.S.
House of Representatives, and the
Comptroller General of the United
States prior to publication of the rule in
the Federal Register. A major rule
cannot take effect until 60 days after it
is published in the Federal Register.
This action is not a “major rule” as
defined by 5 U.S.C. 804(2).

Under section 307(b)(1) of the Clean
Air Act, petitions for judicial review of
this action must be filed in the United
States Court of Appeals for the
appropriate circuit by December 23,
2005. Interested parties should
comment in response to the proposed
rule rather than petition for judicial
review, unless the objection arises after
the comment period allowed for in the
proposal. Filing a petition for
reconsideration by the Administrator of
this final rule does not affect the finality
of this rule for the purposes of judicial
review nor does it extend the time

within which a petition for judicial
review may be filed, and shall not
postpone the effectiveness of such rule
or action. This action may not be
challenged later in proceedings to
enforce its requirements. (See section

307(b)(2).)
List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Incorporation by
reference, Ozone, Reporting and
recordkeeping requirements, Volatile
organic compounds.

Dated: September 28, 2005.

Robert W. Varney,
Regional Administrator, EPA New England.

m Part 52 of chapter, title 40 of the
Code of Federal Regulations is amended
as follows:

PART 52—[AMENDED]

m 1. The authority citation for part 52
continues to read as follows:

Authority: 42 U.S.C. 7401 et seq.

Subpart U—Maine

m 2. Section 52.1020 is amended by
adding paragraph (c)(57) to read as
follows:

§52.1020 Identification of plan.
* * * * *

(C) * *x %

(57) Revisions to the State
Implementation Plan submitted by the
Maine Department of Environmental
Protection on August 27, 2004, and
September 8, 2004.

(i) Incorporation by reference.

(A) Chapter 152 of the Maine
Department of Environmental Protection
Regulations, “Control of Emissions of
Volatile Organic Compounds from
Consumer Products,” effective in the
State of Maine on September 1, 2004.

(ii) Additional materials.

(A) Nonregulatory portions of the
submittal.

m 3.In §52.1031, Table 52.1031 is
amended by adding a new State citation,
152, to read as follows:

§52.1031 EPA-approved Maine
Regulations.

* * * * *

TABLE 52.1031.—EPA-APPROVED RULES AND REGULATIONS

State

Date adopted Date approved

Federal Register

citation Title/subject by State by EPA et 52.1020
152 Control of Emissions of Volatile Or- 8/19/04 10/24/05 [Insert FR citation (c)(57).
ganic Compounds from Con- from published
sumer Products date]

Note.—1. The regulations are effective statewide unless stated otherwise in comments section.

[FR Doc. 05-21192 Filed 10-21-05; 8:45 am]
BILLING CODE 6560-50—P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52

[RO1-OAR-2005-CT-0002; A-1-FRL-7967—
2]

Approval and Promulgation of Air
Quality Implementation Plans;
Connecticut; VOC RACT Orders for
Hitchcock Chair Co., Ltd.; Kimberly
Clark Corp.; Watson Laboratories, Inc.;
and Ross & Roberts, Inc.

AGENCY: Environmental Protection
Agency (EPA).

ACTION: Direct final rule.

SUMMARY: EPA is approving State
Implementation Plan (SIP) revisions
submitted by the State of Connecticut.
These revisions incorporate volatile
organic compound (VOC) reasonably
available control technology (RACT)
state consent orders into the
Connecticut SIP for four facilities:
Hitchcock Chair Co., Ltd.; Kimberly
Clark Corp.; Watson Laboratories, Inc.;
and Ross & Roberts, Inc. This action will
have a beneficial effect on air quality by
reducing VOC emissions which
contribute to ground-level ozone
formation. EPA is taking this action in
accordance with the Clean Air Act
(CAA).

DATES: This direct final rule will be
effective December 23, 2005, unless EPA
receives adverse comments by
November 23, 2005. If adverse
comments are received, EPA will

publish a timely withdrawal of the
direct final rule in the Federal Register
informing the public that the rule will
not take effect.

ADDRESSES: Submit your comments,
identified by Regional Material in
EDocket (RME) ID Number RO1-OAR—
2005—-CT-0002 by one of the following
methods:

1. Federal eRulemaking Portal: http://
www.regulations.gov. Follow the on-line
instructions for submitting comments.

2. Agency Web site: http://
docket.epa.gov/rmepub/ Regional
Material in EDocket (RME), EPA’s
electronic public docket and comment
system, is EPA’s preferred method for
receiving comments. Once in the
system, select “quick search,” then key
in the appropriate RME Docket
identification number. Follow the on-
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line instructions for submitting
comments.

3. E-mail: conroy.dave@epa.gov.

4. Fax: (617) 918—0661.

5. Mail: “RME ID Number R01-OAR-
2005—CT-0002,” David Conroy, Chief,
Air Programs Branch, U.S.
Environmental Protection Agency, EPA
New England Regional Office, One
Congress Street, Suite 1100 (mail code
CAQ), Boston, MA 02114-2023.

6. Hand Delivery or Courier. Deliver
your comments to: David Conroy, Chief,
Air Programs Branch, Office of
Ecosystem Protection, U.S.
Environmental Protection Agency, EPA
New England Regional Office, One
Congress Street, 11th floor, (CAQ),
Boston, MA 02114-2023. Such
deliveries are only accepted during the
Regional Office’s normal hours of
operation. The Regional Office’s official
hours of business are Monday through
Friday, 8:30 to 4:30, excluding Federal
holidays.

Instructions: Direct your comments to
Regional Material in EDocket (RME) ID
Number R01-OAR-2005-CT—-0002.
EPA’s policy is that all comments
received will be included in the public
docket without change and may be
made available online at http://
docket.epa.gov/rmepub/, including any
personal information provided, unless
the comment includes information
claimed to be Confidential Business
Information (CBI) or other information
whose disclosure is restricted by statute.
Do not submit through Regional
Material in EDocket (RME),
regulations.gov, or e-mail, information
that you consider to be CBI or otherwise
protected. The EPA RME Web site and
the federal regulations.gov Web site are
“anonymous access”’ systems, which
means EPA will not know your identity
or contact information unless you
provide it in the body of your comment.
If you send an e-mail comment directly
to EPA without going through RME or
regulations.gov, your e-mail address
will be automatically captured and
included as part of the comment that is
placed in the public docket and made
available on the Internet. If you submit
an electronic comment, EPA
recommends that you include your
name and other contact information in
the body of your comment and with any
disk or CD-ROM you submit. If EPA
cannot read your comment due to
technical difficulties and cannot contact
you for clarification, EPA may not be
able to consider your comment.
Electronic files should avoid the use of
special characters, any form of
encryption, and be free of any defects or
viruses.

Docket: All documents in the
electronic docket are listed in the
Regional Material in EDocket (RME)
index at http://docket.epa.gov/rmepub/.
Although listed in the index, some
information is not publicly available,
i.e., CBI or other information whose
disclosure is restricted by statute.
Certain other material, such as
copyrighted material, is not placed on
the Internet and will be publicly
available only in hard copy form.
Publicly available docket materials are
available either electronically in RME or
in hard copy at the Office of Ecosystem
Protection, U.S. Environmental
Protection Agency, EPA New England
Regional Office, One Congress Street,
Suite 1100, Boston, MA. EPA requests
that if at all possible, you contact the
contact listed in the FOR FURTHER
INFORMATION CONTACT section to
schedule your inspection. The Regional
Office’s official hours of business are
Monday through Friday, 8:30 to 4:30,
excluding Federal holidays.

FOR FURTHER INFORMATION CONTACT:
Alison C. Simcox, Air Quality Planning
Unit, U.S. Environmental Protection
Agency, EPA New England Regional
Office, One Congress Street, Suite 1100
(CAQ), Boston, MA 021142023,
telephone number (617) 918-1684, fax
number (617) 918—0684, e-mail
simcox.alison@epa.gov.

SUPPLEMENTARY INFORMATION:
I. General Information

A. How Can I Get Copies of This
Document and Other Related
Information?

In addition to the publicly available
docket materials available for inspection
electronically in Regional Material in
EDocket, and the hard copy available at
the Regional Office, which are identified
in the ADDRESSES section above, copies
of the state submittal and EPA’s
technical support document are also
available for public inspection during
normal business hours, by appointment
at the State Air Agency. [The Bureau of
Air Management, Department of
Environmental Protection, State Office
Building, 79 Elm Street, Hartford, CT
06106—-1630.]

II. Rulemaking Information

Organization of this document. The
following outline is provided to aid in
locating information in this preamble.

A. What action is EPA taking?

B. What are the requirements in the
Connecticut orders?

C. Why is EPA approving Connecticut’s
submittals?

D. What is the process for approving these
SIP revisions?

A. What action is EPA taking?

EPA is approving VOC RACT state
consent orders issued to the following
facilities and incorporating these orders
into the Connecticut SIP: Hitchcock
Chair Co., Ltd.; Kimberly Clark Corp.;
Watson Laboratories, Inc. (formerly
Danbury Pharmacal); and Ross &
Roberts, Inc.

B. What are the requirements in the
Connecticut orders?

Consent Order 8229A for the
Hitchcock Chair Company requires the
wood-furniture manufacturing facility to
meet VOC emission limits, work
practice standards, and recordkeeping
and reporting requirements. The
requirements of the order are consistent
with EPA’s Control Techniques
Guideline (CTG) for wood furniture
manufacturers.! Specifically, the order
contains VOC content limits for topcoats
and sealers and for spray-booth
cleaning. Work practice standards
include requirements to develop a
written leak inspection and
maintenance plan and to conduct
training for facility personnel. In
addition, the requirements prohibit use
of conventional air-spray guns except
under specified limited conditions.
Recordkeeping and reporting
requirements include requirements to
maintain records of VOC content and
viscosity of topcoats and sealers and of
solvent additions, and to submit
semiannual compliance reports and
compliance certifications to DEP.

Consent Order 8190 for the Kimberly
Clark Corporation requires the tissue
and healthcare-products manufacturing
facility to meet VOC emission limits,
monitoring requirements, and
recordkeeping and reporting
requirements. Specifically, the order
contains VOC emissions limits for the
tissue-manufacturing machines and the
wastewater-treatment process. The
facility is required to continue to
research and test low VOC-content
additives for its manufacturing process,
and to submit a biennial report to DEP
that summarizes research activities and
evaluates the feasibility of switching to
lower VOC content additives. In
addition, Kimberly Clark must submit
annual compliance reports and
compliance certifications to DEP.

Consent Order 8200 for Watson
Laboratories, Inc., requires the
pharmaceutical company to meet VOC
emission limits, monitoring
requirements, and recordkeeping and
reporting requirements. Specifically, the

1“Control of Volatile Organic Compound
Emissions from Wood Furniture Manufacturing
Operations,” EPA—453/R-96-007, April 1996.
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facility has reformulated some of its
coatings and the order requires the
facility to continue to use non-VOC
coatings and materials when
manufacturing several specified
products. The order also contains
monthly and annual VOC emissions
caps and prohibits the facility from
using methylene chloride and methanol
in the existing process equipment and
cleaning of this equipment. Also, the
company is required to continue to
research the availability of U.S. Food
and Drug Administration (FDA)
approved non-VOC coatings and
materials for any new product produced
at the facility. In addition, the facility
must maintain records that include a list
of coatings and materials used to
manufacture specified products, and the
amount and method of usage of
methylene chloride and methanol.
Watson Laboratories must submit
annual compliance reports and
compliance certifications to DEP.
Consent Order 8237 for Ross &
Roberts, Inc. requires the vinyl-sheet
products manufacturing business to
meet VOC emission limits, monitoring
requirements, and recordkeeping and
reporting requirements. Specifically, the
order includes a limit on the average
monthly VOC emissions generated from
the facility’s calendar lines. Also, the
facility is required to continue to use its
fiberbed emission control (FEC) system
(or DEP- and EPA-approved
replacement system) to limit VOC
emissions from the calender lines, and
to monitor the performance of the FEC
system (or its replacement). The facility
also must conduct emissions testing,
and submit testing results to DEP. In
addition, the facility must maintain
records that include the weight of
material produced in the calender lines,
results of VOC emission testing, FEC
system performance, and operating time
for the calendar equipment and capture
and control devices. Watson Labs must
submit annual compliance reports and
compliance certifications to DEP.

C. Why is EPA approving Connecticut’s
submittals?

EPA has evaluated the orders issued
to Hitchcock Chair Co., Ltd.; Kimberly
Clark Corp.; Watson Laboratories, Inc.;
and Ross & Roberts, Inc., and has found
that they are generally consistent with
EPA guidance and impose VOC RACT at
these facilities. Therefore, EPA is
approving these orders as VOC RACT.

The specific requirements of these
orders and EPA’s evaluation of these
requirements are detailed in a
memorandum entitled “Technical
Support Document—Connecticut—VOC
RACT Orders” (TSD). The TSD and

Connecticut’s orders are available in the
docket supporting this action.

Previously, Connecticut submitted to
EPA Section 22a—174-32 “Reasonably
Available Control Technology (RACT)
for volatile organic compounds.” EPA
issued an approval of this rule on
October 19, 2000 (65 FR 62620). EPA’s
approval noted that Connecticut must
define explicitly, and have approved by
EPA, RACT for all those sources
complying with Section 22a-174—32
through options (C) and (D) of the rule.
Therefore, the DEP subsequently
submitted SIP revisions to EPA for
Hitchcock Chair Co., Ltd.; Kimberly
Clark Corp.; Watson Laboratories, Inc.;
and Ross & Roberts, Inc.

D. What is the process for approving
these SIP revisions?

The EPA is publishing this action
without prior proposal because the
Agency views this as a noncontroversial
amendment and anticipates no adverse
comments. However, in the proposed
rules section of this Federal Register
publication, EPA is publishing a
separate document that will serve as the
proposal to approve the SIP revision
should relevant adverse comments be
filed. This rule will be effective
December 23, 2005, without further
notice unless the Agency receives
relevant adverse comments by
November 23, 2005.

If the EPA receives such comments,
then EPA will publish a notice
withdrawing the final rule and
informing the public that the rule will
not take effect. All public comments
received will then be addressed in a
subsequent final rule based on the
proposed rule. The EPA will not
institute a second comment period on
the proposed rule. Only parties
interested in commenting on the
proposed rule should do so at this time.
If no such comments are received, the
public is advised that this rule will be
effective on December 23, 2005 and no
further action will be taken on the
proposed rule. Please note that if EPA
receives adverse comment on an
amendment, paragraph, or section of
this rule and if that provision may be
severed from the remainder of the rule,
EPA may adopt as final those provisions
of the rule that are not the subject of an
adverse comment.

III. Final Action

EPA is approving VOC RACT orders
issued to the following facilities and
incorporating these orders into the
Connecticut SIP: Hitchcock Chair Co.,
Ltd.; Kimberly Clark Corp.; Watson
Laboratories, Inc. (formerly Danbury
Pharmacal); and Ross & Roberts, Inc.

IV. Statutory and Executive Order
Reviews

Under Executive Order 12866 (58 FR
51735, October 4, 1993), this action is
not a “‘significant regulatory action” and
therefore is not subject to review by the
Office of Management and Budget. For
this reason, this action is also not
subject to Executive Order 13211,
“Actions Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use” (66 FR 28355, May
22, 2001). This action merely approves
state law as meeting Federal
requirements and imposes no additional
requirements beyond those imposed by
state law. Accordingly, the
Administrator certifies that this rule
will not have a significant economic
impact on a substantial number of small
entities under the Regulatory Flexibility
Act (5 U.S.C. 601 et seq.). Because this
rule approves pre-existing requirements
under state law and does not impose
any additional enforceable duty beyond
that required by state law, it does not
contain any unfunded mandate or
significantly or uniquely affect small
governments, as described in the
Unfunded Mandates Reform Act of 1995
(Pub. L. 104-4).

This rule also does not have tribal
implications because it will not have a
substantial direct effect on one or more
Indian tribes, on the relationship
between the Federal Government and
Indian tribes, or on the distribution of
power and responsibilities between the
Federal Government and Indian tribes,
as specified by Executive Order 13175
(65 FR 67249, November 9, 2000). This
action also does not have federalism
implications because it does not have
substantial direct effects on the States,
on the relationship between the
National Government and the States, or
on the distribution of power and
responsibilities among the various
levels of government, as specified in
Executive Order 13132 (64 FR 43255,
August 10, 1999), because it merely
approves a state rule implementing a
federal standard, and does not alter the
relationship or the distribution of power
and responsibilities established in the
Clean Air Act. This rule also is not
subject to Executive Order 13045
“Protection of Children from
Environmental Health Risks and Safety
Risks” (62 FR 19885, April 23, 1997),
because it is not economically
significant.

In reviewing SIP submissions, EPA’s
role is to approve state choices,
provided that they meet the criteria of
the Clean Air Act. In this context, in the
absence of a prior existing requirement
for the State to use voluntary consensus
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standards (VCS), EPA has no authority
to disapprove a SIP submission for
failure to use VCS. It would thus be
inconsistent with applicable law for
EPA, when it reviews a SIP submission,
to use VCS in place of a SIP submission
that otherwise satisfies the provisions of
the Clean Air Act. Thus, the
requirements of section 12(d) of the
National Technology Transfer and
Advancement Act of 1995 (15 U.S.C.
272 note) do not apply. This rule does
not impose an information collection
burden under the provisions of the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501 et seq.).

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. EPA will submit a
report containing this rule and other
required information to the U.S. Senate,
the U.S. House of Representatives, and
the Comptroller General of the United
States prior to publication of the rule in
the Federal Register. A major rule
cannot take effect until 60 days after it
is published in the Federal Register.
This action is not a ““‘major rule” as
defined by 5 U.S.C. 804(2).

Under section 307(b)(1) of the Clean
Air Act, petitions for judicial review of
this action must be filed in the United
States Court of Appeals for the
appropriate circuit by December 23,

2005. Interested parties should
comment in response to the proposed
rule rather than petition for judicial
review, unless the objection arises after
the comment period allowed for in the
proposal. Filing a petition for
reconsideration by the Administrator of
this final rule does not affect the finality
of this rule for the purposes of judicial
review nor does it extend the time
within which a petition for judicial
review may be filed, and shall not
postpone the effectiveness of such rule
or action. This action may not be
challenged later in proceedings to
enforce its requirements. (See section

307(b)(2).)
List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Incorporation by
reference, Ozone, Volatile organic
compounds.

Dated: August 11, 2005.

Ira W. Leighton,

Acting Regional Administrator, EPA New
England.

m Part 52 of chapter, title 40 of the

Code of Federal Regulations is amended
as follows:

PART 52—[AMENDED]

m 1. The authority citation for part 52
continues to read as follows:

Authority: 42 U.S.C. 7401 et seq.
Subpart H—Connecticut

m 2. Section 52.370 is amended by
adding paragraph (c)(96) to read as
follows:

§52.370 Identification of plan.
* * * * *
(C) * *x %

(96) Revisions to the State
Implementation Plan submitted by the
Connecticut Department of
Environmental Protection on April 30,
2002, and October 17, 2002.

(i) Incorporation by reference.

(A) Consent Order No. 8229A issued
by the Connecticut Department of
Environmental Protection to Hitchcock
Chair Company, Ltd., on April 15, 2002.

(B) Consent Order No. 8190 issued by
the Connecticut Department of
Environmental Protection to Kimberly
Clark Corporation on April 23, 2002.

(C) Consent Order No. 8200 issued by
the Connecticut Department of
Environmental Protection to Watson
Laboratories, Inc., on October 3, 2002.

(D) Consent Order No. 8237 issued by
the Connecticut Department of
Environmental Protection to Ross &
Roberts, Inc., on October 4, 2002.

(ii) Additional materials.

(A) Nonregulatory portions of the
submittal.

m 3.In §52.385, Table 52.385 is
amended by adding new entries to
existing state citation 22a—174-32 to
read as follows:

§52.385 EPA-approved Connecticut
regulations.

* * * * *

TABLE 52.385.—EPA-APPROVED REGULATIONS

c Dates
onnecticut . .
State Title/subject Date ado Date Federal Reglster Section Comments/description
citation pt- approved by citation 52.370
ed by State EPA
22a-174-32 Reasonably available 4/15/02 10/24/05 [Insert FR citation from (c)(96) VOC RACT for Hitchcock Chair.
control technology for published date].
volatile organic com-
pounds.
22a-174-32 Reasonably available 4/23/01 10/24/05 [Insert FR citation from (c)(96) VOC RACT for Kimberly Clark.
control technology for published date].
volatile organic com-
pounds.
22a-174-32 Reasonably available 10/03/02 10/24/05 [Insert FR citation from (c)(96) VOC RACT for Watson Labora-
control technology for published date]. tories.
volatile organic com-
pounds.
22a-174-32 Reasonably available 10/04/02 10/24/05 [Insert FR citation from (c)(96) VOC RACT for Ross & Roberts.
control technology for published date].
volatile organic com-
pounds.
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[FR Doc. 05-21194 Filed 10-21-05; 8:45 am]
BILLING CODE 6560-50—P

DEPARTMENT OF HOMELAND
SECURITY

Federal Emergency Management
Agency

44 CFR Part 64
[Docket No. FEMA-7897]

Suspension of Community Eligibility

AGENCY: Federal Emergency
Management Agency (FEMA),
Emergency Preparedness and Response
Directorate, Department of Homeland
Security.

ACTION: Final rule.

SUMMARY: This rule identifies
communities, where the sale of flood
insurance has been authorized under
the National Flood Insurance Program
(NFIP), that are scheduled for
suspension on the effective dates listed
within this rule because of
noncompliance with the floodplain
management requirements of the
program. If FEMA receives
documentation that the community has
adopted the required floodplain
management measures prior to the
effective suspension date given in this
rule, the suspension will not occur and
a notice of this will be provided by
publication in the Federal Register on a
subsequent date.

EFFECTIVE DATES: The effective date of
each community’s scheduled
suspension is the third date (“Susp.”)
listed in the third column of the
following tables.

ADDRESSES: If you want to determine
whether a particular community was
suspended on the suspension date,
contact the appropriate FEMA Regional
Office or the NFIP servicing contractor.
FOR FURTHER INFORMATION CONTACT:
Michael M. Grimm, Mitigation Division,
500 C Street, SW., Room 412,
Washington, DC 20472, (202) 646—2878.
SUPPLEMENTARY INFORMATION: The NFIP
enables property owners to purchase
flood insurance which is generally not
otherwise available. In return,
communities agree to adopt and
administer local floodplain management
aimed at protecting lives and new
construction from future flooding.

Section 1315 of the National Flood
Insurance Act of 1968, as amended, 42
U.S.C. 4022, prohibits flood insurance
coverage as authorized under the NFIP,
42 U.S.C. 4001 et seq.; unless an
appropriate public body adopts
adequate floodplain management
measures with effective enforcement
measures. The communities listed in
this document no longer meet that
statutory requirement for compliance
with program regulations, 44 CFR part
59 et seq. Accordingly, the communities
will be suspended on the effective date
in the third column. As of that date,
flood insurance will no longer be
available in the community. However,
some of these communities may adopt
and submit the required documentation
of legally enforceable floodplain
management measures after this rule is
published but prior to the actual
suspension date. These communities
will not be suspended and will continue
their eligibility for the sale of insurance.
A notice withdrawing the suspension of
the communities will be published in
the Federal Register.

In addition, FEMA has identified the
Special Flood Hazard Areas (SFHAS) in
these communities by publishing a
Flood Insurance Rate Map (FIRM). The
date of the FIRM, if one has been
published, is indicated in the fourth
column of the table. No direct Federal
financial assistance (except assistance
pursuant to the Robert T. Stafford
Disaster Relief and Emergency
Assistance Act not in connection with a
flood) may legally be provided for
construction or acquisition of buildings
in identified SFHAs for communities
not participating in the NFIP and
identified for more than a year, on
FEMA'’s initial flood insurance map of
the community as having flood-prone
areas (section 202(a) of the Flood
Disaster Protection Act of 1973, 42
U.S.C. 4106(a), as amended). This
prohibition against certain types of
Federal assistance becomes effective for
the communities listed on the date
shown in the last column. The
Administrator finds that notice and
public comment under 5 U.S.C. 553(b)
are impracticable and unnecessary
because communities listed in this final
rule have been adequately notified.

Each community receives 6-month,
90-day, and 30-day notification letters
addressed to the Chief Executive Officer
stating that the community will be
suspended unless the required

floodplain management measures are
met prior to the effective suspension
date. Since these notifications were
made, this final rule may take effect
within less than 30 days.

National Environmental Policy Act

This rule is categorically excluded
from the requirements of 44 CFR Part
10, Environmental Considerations. No
environmental impact assessment has
been prepared.

Regulatory Flexibility Act

The Administrator has determined
that this rule is exempt from the
requirements of the Regulatory
Flexibility Act because the National
Flood Insurance Act of 1968, as
amended, 42 U.S.C. 4022, prohibits
flood insurance coverage unless an
appropriate public body adopts
adequate floodplain management
measures with effective enforcement
measures. The communities listed no
longer comply with the statutory
requirements, and after the effective
date, flood insurance will no longer be
available in the communities unless
remedial action takes place.

Regulatory Classification

This final rule is not a significant
regulatory action under the criteria of
section 3(f) of Executive Order 12866 of
September 30, 1993, Regulatory
Planning and Review, 58 FR 51735.

Paperwork Reduction Act

This rule does not involve any
collection of information for purposes of
the Paperwork Reduction Act, 44 U.S.C.
3501 et seq.

List of Subjects in 44 CFR Part 64
Flood insurance, Floodplains.

m Accordingly, 44 CFR Part 64 is
amended as follows:

PART 64—[AMENDED]

m 1. The authority citation for Part 64

continues to read as follows:
Authority: 42 U.S.C. 4001 et seq.;

Reorganization Plan No. 3 of 1978, 3 CFR,

1978 Comp.; p. 329; E.O. 12127, 44 FR 19367,
3 CFR, 1979 Comp.; p. 376.

§64.6 [Amended]

m The tables published under the
authority of § 64.6 are amended as
follows:
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Date cer-
c X tailn Fe.d-t
: . - : urren eral assist-
State and location ComNrr;unny Effective dfiaégda?rzgonzatlon/cancellatlg;n of sale of effective ance no
. urance in community map date longer
available in
SFHAs
Region IV:
Tennessee: McNairy County, Unincorporated 470127 | June 16, 1986, Emerg; July 1, 1988, Reg; Octo- | 10/19/2005 | 10/19/2005
Areas. ber 19, 2005, Susp.
Region VII:
Missouri: Alton, City of, Oregon County .......... 290490 | May 1, 1975, Emerg; August 4, 1987, Reg; Octo- | ...... do ... Do.
ber 19, 2005, Susp.
Thayer, City of, Oregon County ..........ccccceeeee. 290267 | June 5, 1975, Emerg; January 1, 1987, Reg; Oc- | ...... do ...... Do.
tober 19, 2005, Susp.

* do=Ditto.

Code for reading third column: Emerg.-Emergency; Reg.-Regular; Susp.-Suspension.

Dated: October 12, 2005.
David I. Maurstad,
Acting Mitigation Division Director,
Emergency Preparedness and Response
Directorate.
[FR Doc. 05-21138 Filed 10-21-05; 8:45 am]
BILLING CODE 9110-12-P

DEPARTMENT OF HOMELAND
SECURITY

Federal Emergency Management
Agency

44 CFR Part 64
[Docket No. FEMA—-7782]

List of Communities Eligible for the
Sale of Flood Insurance

AGENCY: Federal Emergency
Management Agency (FEMA),
Emergency Preparedness and Response
Directorate, Department of Homeland
Security.

ACTION: Final rule.

SUMMARY: This rule identifies
communities that are participating and
suspended from the National Flood
Insurance Program (NFIP). These
communities have applied to the
program and have agreed to enact
certain floodplain management
measures. The communities’
participation in the program authorizes
the sale of flood insurance to owners of
properties located in the communities
listed below.

EFFECTIVE DATES: The effective date for
each community is listed in the fourth
column of the following tables.
ADDRESSES: Flood insurance policies for
properties located in the eligible
communities listed below can be
obtained from any licensed property

insurance agent or broker serving the
eligible community or from the NFIP by
calling 1-800-638-6620.

FOR FURTHER INFORMATION CONTACT:
Michael M. Grimm, Mitigation Division,
500 C Street SW., Room 412,
Washington, DC 20472, (202) 646—2878.

SUPPLEMENTARY INFORMATION: The NFIP
enables property owners to purchase
flood insurance that is generally not
otherwise available. In return,
communities agree to adopt and
administer local floodplain management
measures aimed at protecting lives and
new construction from future flooding.
Because the communities on the
attached list have recently entered the
NFIP, subsidized flood insurance is now
available for properties in these
communities.

In addition, FEMA has identified the
Special Flood Hazard Areas (SFHAs) in
some of these communities by
publishing a Flood Hazard Boundary
Map (FHBM) or Flood Insurance Rate
Map (FIRM). The date of the flood map,
if one has been published, is indicated
in the fourth column of the table. In the
communities listed where a flood map
has been published, Section 202 of the
Flood Disaster Protection Act of 1973, as
amended, 42 U.S.C. 4016(a), requires
the purchase of flood insurance as a
condition of Federal or Federally-related
financial assistance for acquisition or
construction of buildings in the SFHAs
shown on the map.

The Administrator finds that delayed
effective dates would be contrary to the
public interest and that notice and
public procedure under 5 U.S.C. 553(b)
are impracticable and unnecessary.

National Environmental Policy Act

This rule is categorically excluded
from the requirements of 44 CFR Part

10, Environmental Considerations. No
environmental impact assessment has
been prepared.

Regulatory Flexibility Act

The Administrator certifies that this
rule will not have a significant
economic impact on a substantial
number of small entities in accordance
with the Regulatory Flexibility Act, 5
U.S.C. 601 et seq., because the rule
creates no additional burden, but lists
those communities eligible for the sale
of flood insurance.

Regulatory Classification

This final rule is not a significant
regulatory action under the criteria of
section 3(f) of Executive Order 12866 of
September 30, 1993, Regulatory
Planning and Review, 58 FR 51735.

Paperwork Reduction Act

This rule does not involve any
collection of information for purposes of
the Paperwork Reduction Act, 44 U.S.C.
3501 et seq.

List of Subjects in 44 CFR Part 64.
Flood insurance, Floodplains.

m Accordingly, 44 CFR Part 64 is
amended as follows:

PART 64—[AMENDED]

m 1.The authority citation for Part 64
continues to read as follows:

Authority: 42 U.S.C. 4001 et seq.,
Reorganization Plan No. 3 of 1978, 3 CFR,
1978 Comp., p. 329; E.O. 12127, 44 FR 19367,
3 CFR, 1979 Comp., p. 376.

§64.6 [Amended]

m The tables published under the
authority of § 64.6 are amended as
follows:
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State Location ComNn;unity Effective date of eligibility Current effective map date
New Eligibles: Emergency Program
Region IV
Alabama .......cccccoeiiiiiii, Brantley, Town of, Crenshaw 010055 | July 5, 2005 ........cccvverrevrreanen. FHBM dated June 4, 1976.
County.
Region VI
Arkansas ..........cccceeiiiiiieenen, Knoxville, Town of, Johnson 050260 | July 8, 2005 ........ccoeervereennn. FHBM dated February 21,
County. 1975.
Region IV
TEeNNESSEE ....cooevevvvveeeeeeiireennn Van Buren County, Unincor- 470342 | July 14, 2005 ......ccceevvveeeeinnn. FHBM dated December 1,
porated Areas. 1978.
Region |
Maine ..o Vassalboro, Town of, Ken- 230248 | July 26, 2005 .........cccveeriineenne FHBM dated February 7,
nebec County. 1975.
Region Vi
IOWA oo Beaman, City of, Grundy 190400 | July 27, 2005 ......cccovcvvevieennenne Never Mapped.
County.
Kansas .......cccoeeeviiieiniieeeeenn Cloud County, Unincorporated 200058 | ...... O™ i FHBM dated August 23, 1977.
Areas.
Region VI
TeXAS ooeeiiiiieeeeee e Round Top, Town of, Fayette 480816 | August 12, 2005 .........ccceeeee. FHBM dated October 29,
County. 1976.
Region X
Washington .........cccccoeeviieenne Republic, Town of, Ferry 530042 | ...... (o [0 TSP PPRPI Never Mapped.
County.
Region VI
New MexXiCO ......cccvvrvvvveninenn. Lincoln County, Unincor- 350122 | August 15, 2005 ........cccecuveennee FHBM dated March 28, 1978.
porated Areas.
TeXas ....ccccvvvevieiiiieieeceeen, Leonard, City of, Fannin 480812 | ...... O i Never Mapped. Includes an-
County. nexed area of Fannin Coun-
ty (CID 480807) FIRM
panel 0010B, dated Decem-
ber 1, 2004.
Region ViI
IoWa oo, Cromwell, City of, Union 190519 | ...... (o [0 T UURRRRROIN FHBM dated June 25, 1976.
County.
DO oo, Grundy Center, City of, 1904083 | ...... (o [0 SRR FHBM dated July 2, 1976.
Grundy County.
DO i Shannon City, City of, Union 190521 | ...... O i FHBM dated August 13, 1976.
County.
Region ViI
Kansas .....ccccooeevcivinieniienes Goessel, City of, Marion 200206 | August 24, 2005 ........ccccceeneen. FHBM dated November 22,
County. 1974.
Region VIiI
North Dakota ...........ccccecevenenne La Moure County, Unincor- 380086 | August 29, 2005 ...........ccec...ee. Never Mapped.
porated Areas.
Region IV
Alabama ........cccceiiiiiiineeeen, Sylvania, Town of, DeKalb 010364 | September 4, 2005 ................. FHBM dated October 29,
County. 1976.
Region IV
GEeOrgia .ooceveeeereeeeeeee e Franklin County, Unincor- 130659 | September 19, 2005 ............... Never Mapped.
porated Areas.
New Eligibles: Regular Program
Region ViI
MiSSOUN ...veviiieeieieeeeeeeen **Caldwell County, Unincor- 290788 | July 5, 2005 .......ccceeeriireeienn. July 5, 2005.
porated Areas.
Region IV
Florida .....ooooveiiiiiieieeeee Alford, Town of, Jackson 120580 | July 14, 2005 ......cccevvviveeennns Use Jackson County (CID
County. 120125) FIRM panel
0225C, dated December
15, 1990.
Region |
New Hampshire ........ccccoc.eee. **Madison, Town of, Carroll 330220 | August 1, 2005 .......ccceevcveennen. FHBM dated January 17,

County.

1975, converted to FIRM by
letter August 1, 2005.
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State Location ComNn;unity Effective date of eligibility Current effective map date
Region IV
Kentucky ......ccoeviiiiiiiiiiies **Letcher County, Unincor- 210289 | ...... O i FHBM dated September 2,
porated Areas. 1977, converted to FIRM by
letter August 1, 2005.
Region Vi
MiSSOUN ..o **Lake Ozark, City of, Cam- 290698 | ...... [0 [o SRR FHBM dated July 26, 1977,
den County. converted to FIRM by letter
August 1, 2005.
Region VI
TeXas ..ccoovevreiiieceeeee e, Sansom Park, City of, Tarrant 480611 | August 12, 2005 .........ccoecueenee Use Tarrant County (CID
County. 480582) FIRM panel 0270J,
dated August 23, 2000.
Oklahoma ......ccoceeveeiieeieeen, Arcadia, Town of, Oklahoma 400551 | August 15, 2005 .......cccceeveenne Use Oklahoma County (CID
County. 400466) FIRM panel
0115G, dated July 2, 2002.
DO i Hennessey, Town of, King- 400389 | August 26, 2005 .........ccceveenne Use Kingfisher County (CID
fisher County. 400471) FIRM panel
0185C, dated May 5, 2003.
Region ViI
Nebraska ........cccoovveiiivinnenn. Boyd County, Unincorporated 310417 | August 18, 2005 ........cccecuveenne August 18, 2005.
Areas.
Region IV
Florida ......cccociiveiiiiiiiiiiiees **Qtter Creek, City of, Levy 120592 | September 1, 2005 ................. FHBM dated August 17, 1979,
County. converted to FIRM by letter
September 1, 2005.
GEOrgIa .vvvveeerieereneeeneeiene **Coolidge, City of, Thomas 130169 | ...... O i FHBM dated April 2, 1976,
County. converted to FIRM by letter
September 1, 2005.
Region Vi
Nebraska ......cccccceeeveicniieennen. **Burt County, Unincorporated 310420 | ...... (o [o SRR FHBM dated November 22,
Areas. 1977, converted to FIRM by
letter September 1, 2005.
Region IV
Alabama .........cccceeiieeeiiien South Vinemont, Town of, 010365 | September 4, 2005 ................. December 2, 2004.
Cullman County.
DO i Tallapoosa County, Unincor- 010326 | September 15, 2005 ............... June 17, 1991.
porated Areas.
North Carolina ........ccccceceenene Montreat, Town of, Buncombe 370476 | September 19, 2005 ............... NSFHA.
County.
Reinstatements
Region V
OhiO o Harbor View, Village of, Lucas 390702 | July 5, 2005 ......ccoerveriereennene Use Lucas County (CID
County. 390359) FIRM panel
0105D, dated October 6,
2000.
Region ViI
Nebraska ........cccoeeviniiiieennens Pawnee City, City of, Pawnee 310170 | July 12, 2005 .......ccceeveereenee. July 5, 2005.
County.
Region V
Minnesota ........cccceeviiiiiennes Minnetonka Beach, City of, 270174 | July 29, 2005 .......ccocvvrveeieenns September 2, 2004.
Hennepin County.
Region IV
Alabama ........cccceiieniiineeeen, Pennington, Town of, Choc- 010035 | September 4, 2005 ................. September 18, 1985. Includes
taw County. annexed area of Choctaw
County (CID 010310) FIRM
Panel 0175C, dated Sep-
tember 30, 1988.
Region |
New Hampshire .........ccccceeee. Middleton, Town of, Strafford 330222 | September 30, 2005 ............... May 17, 2005.
County.
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Withdrawals
Suspensions
Region Vi
Nebraska ........cccooeveniinieinnens Pawnee City, City of, Pawnee 310170 | June 4, 1975, Emerg; August | July 5, 2005.
County. 1, 1986, Reg; July 6, 2005,
Susp.
Region VI
Oklahoma .......ccceevvereeiicnennens Grady County, Unincorporated 400483 | September 17, 1985, Emerg; | July 19, 2005.
areas. September 1, 1987, Reg;
July 20, 2005, Susp.
Region ViI
Nebraska ........cccooeeiiiiniiennens Crofton, City of, Knox County 310361 | July 9, 1976, Emerg; Sep- August 19, 2005.
tember 1, 1986, Reg; Au-
gust 19, 2005, Susp.
MiSSOUN ..ooiviiiieiiieieeeeee Argyle, Village of, Osage 290491 | May 13, 1974, Emerg; August | September 2, 2005.
County. 1, 1986, Reg; September 3,
2005, Susp.
DO i Westphalia, City of, Osage 290272 | March 16, 1976, Emerg; Sep- Do.
County. tember 10, 1984, Reg; Sep-
tember 3, 2005, Susp.
Nebraska .........ccocvveiiiiiinnnenn. Perkins County, Incorporated 310464 | June 15, 2001, Emerg; June Do.
Areas. 15, 2001, Reg; September
3, 2005, Susp.
Region I
New Jersey ......cccccevvrieennenne East Rutherford, Borough of, 340028 | June 24, 1975, Emerg; De- September 30, 2005.
Bergen County. cember 16, 1980, Reg; Oc-
tober 3, 2005, Susp.
Probation
Region V
NOIS .. Jersey County, Unincor- 170312 | July 15, 2005, Probation Lift- February 1, 1984.
porated Areas. ed.
Suspension Rescissions
Indiana .......ccocoeeveiiiiinees Beech Grove, City of, Marion 180158 | July 5, 2005, Suspension No- | July 5, 2005.
County. tice Rescinded.
DO oo, Southport, City of, Marion 180161 | ...... O e Do.
County.
Region ViI
MiSSOUN ... Caldwell County, Unincor- 290788 | ...... O e Do.
porated Areas.
Nebraska ......cccccceeeevecninieneenn. Table Rock, Village of, 310172 | ...... O i Do.
Pawnee County.
Region VI
Oklahoma ......ccocceeiieiiieiieee, McClain County, Unincor- 400538 | July 19, 2005, Suspension July 19, 2005.
porated Areas. Notice Rescinded.
Region VIiI
North Dakota ...........ccccvvveeennn. Bismarck, City of, Burleigh 380149 | ...... [0 [o SRR Do.
County.
Region ViI
Nebraska .........cccoovveiiiiennnenn. Bristow, Village of, Boyd 310012 | August 18, 2005, Suspension | August 18, 2005.
County. Notice Rescinded.
DO e Creighton, City of, Knox 310360 | ...... O e Do.
County.
DO e Lynch, Village of, Boyd Coun- 310013 | ...... O e Do.
ty.
DO oo Niobrara, Village of, Knox 310132 | ...... O i Do.
County.
DO e Spencer, Village of, Boyd 310399 | ...... [0 [0 PR Do.
County.
DO oo Verdigre, Village of, Knox 310133 | ...... O i Do.
County.
Region VI
TEXAS coveeeeeieeeecieeeeee e Midland, City of, Midland 480477 | September 16, 2005, Suspen- | September 16, 2005.
County. sion Notice Rescinded.
DO o Midland County, Unincor- 481239 | ...... [o [0 TSP PRR Do.

porated Areas.
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State Location ComNrgunity Effective date of eligibility Current effective map date
DO e Odessa, City of, Midland 480206 | ...... (o [0 R Do.
County.
Region IX
Hawaii ....cocooveieeiieeeen Kauai County, All Jurisdictions 150002 | ...... [o [0 TSP Do.
*do =Ditto.

** Designates communities converted from Emergency Phase of participation to the Regular Phase of participation.
Code for reading fourth and fifth columns: Emerg.-Emergency; Reg.-Regular; Rein.-Reinstatement; Susp.-Suspension; With.-Withdrawn;

NSFHA.-Non Special Flood Hazard Area.

(Catalog of Federal Domestic Assistance No.
83.100, “Flood Insurance.”)

Dated: October 12, 2005.
David I. Maurstad,
Acting Mitigation Division Director,
Emergency Preparedness and Response
Directorate.

[FR Doc. 05-21139 Filed 10-21-05; 8:45 am]
BILLING CODE 9110-12-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 660

[Docket No. 040830250-5109-04; 1.D.
101805C]

Fisheries off West Coast States and in
the Western Pacific;Pacific Coast
Groundfish Fishery; End of the Pacific
Whiting Primary Season for the
Catcher/processor Sector

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Temporary rule; fishing
restrictions; request for comments.

SUMMARY: NMFS announces the end of
the 2005 Pacific whiting (whiting)
primary season for the catcher/processor
sector at 1800 local time (1.t.) October
18, 2005, because the allocation for the
catcher/processor will be reached by
that time. This action is intended to
keep the harvest of whiting within the
2005 allocation levels.

DATES: Effective from October 18, 2005,
until the start of the 2006 primary
season for the catcher-processor sector,
unless modified, superseded or
rescinded. Comments will be accepted
through November 8, 2005.

ADDRESSES: You may submit comments,
identified by I.D. 101805C, by any of the
following methods:

e E-mail:
WhitingCPclosure05.nwr@noaa.gov
Include I.D. 101805C in the subject line
of the message.

¢ Federal eRulemaking Portal: http://
www.regulations.gov.

Follow the instructions for submitting
comments.

e Fax: 206—-526—6736, Attn: Becky
Renko.

e Mail: D. Robert Lohn,
Administrator, Northwest
Region,NMFS, 7600 Sand Point Way
NE, Seattle, WA 98115-0070, Attn:
Becky Renko.

FOR FURTHER INFORMATION CONTACT:
Becky Renko at 206-526—6110.
SUPPLEMENTARY INFORMATION: This
action is authorized by regulations
implementing the Pacific Coast
Groundfish Fishery Management Plan
(FMP), which governs the groundfish
fishery off Washington, Oregon, and
California.

The 2005 non-tribal commercial OY
for whiting is 232,069 mt (this is
calculated by deducting the 35,000—-mt
tribal allocation and 2,000 mt for
research catch and bycatch in non-
groundfish fisheries from the 269,069
mt total catch OY). Regulations at 50
CFR 660.323(a) divide the commercial
whiting QY into separate allocations for
the catcher/processor, mothership, and
shore-based sectors. The catcher/
processor sector is composed of vessels
that harvest and process whiting. The
mothership sector is composed of
motherships and catcher vessels that
harvest whiting for delivery to
motherships. Motherships are vessels
that process, but do not harvest,
whiting. The shore-based sector is
composed of vessels that harvest
whiting for delivery to land-based
processors. Each commercial sector
receives a portion of the commercial
OY. For 2005, the catcher/processors
received 34 percent (78,903 mt), the
mothership sector received 24 percent
(55,696 mt), and the shore-based sector
received 42 percent (97,469 mt).

Regulations at 50 CFR 660.373(b)
describe the primary season for
mothership processors as the period(s)
when at-sea processing is allowed and
the fishery is open for the catcher-
processor sector. When each sector’s
allocation is reached, the primary
season for that sector is ended.

NMFS Action

This action announces achievement of
the allocation for the catcher/processor
sector only. The best available
information on October 17, 2005,
indicated that the catcher/processor
allocation would be reached by October
18, 2005, at which time the primary
season for the catcher/processor sector
ends.

For the reasons stated here and in
accordance with the regulations at 50
CFR 660.373(b), NMFS herein
announces that effective October 18,
2005, further taking and retaining,
receiving or at-sea processing of whiting
by a catcher/processor is prohibited. No
additional unprocessed whiting may be
brought on board after at-sea processing
is prohibited, but a catcher/processor
may continue to process whiting that
was on board before at-sea processing
was prohibited.

Classification

This action is authorized by the
regulations implementing the FMP. The
determination to take this action is
based on the most recent data available.
The Assistant Administrator for
Fisheries, NMFS, finds good cause to
waive the requirement to provide prior
notice and opportunity for comment on
this action pursuant to 5 U.S.C. 553
(3)(b)(B), because providing prior notice
and opportunity would be
impracticable. It would be impracticable
because if this closure were delayed in
order to provide notice and comment,
the fishery would be expected to greatly
exceed the mothership sector allocation.
A delay to provide a cooling off period
also would be expected to cause the
fishery to exceed its allocation.
Therefore, good cause also exists to
waive the 30-day delay in effectiveness
requirement of 5 U.S.C. 553 (d)(3). The
aggregate data upon which the
determination is based are available for
public inspection at the Office of the
Regional Administrator (see ADDRESSES)
during business hours. This action is
taken under the authority of 50 CFR
660.373 (b) and is exempt from review
under Executive Order 12866.

Authority: 16 U.S.C. 1801 et seq.
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Dated: October 18, 2005.
Alan D. Risenhoover,

Acting Director, Office of Sustainable
Fisheries,National Marine Fisheries Service.
[FR Doc. 05-21182 Filed 10-19-05; 11:35
am]

BILLING CODE 3510-22-S
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This section of the FEDERAL REGISTER
contains notices to the public of the proposed
issuance of rules and regulations. The
purpose of these notices is to give interested
persons an opportunity to participate in the
rule making prior to the adoption of the final
rules.

DEPARTMENT OF ENERGY

Office of Energy Efficiency and
Renewable Energy

10 CFR Part 430
[Docket No. EE-PS-2006—-001]

Energy Conservation Program for
Consumer Products and Commercial
and Industrial Equipment

AGENCY: Office of Energy Efficiency and
Renewable Energy, Department of
Energy.

ACTION: Notice of public meeting and
availability.

SUMMARY: The Department of Energy
(DOE or Department) Building
Technologies Program will hold a
public meeting to discuss appliance
standards scheduling issues. The
Department is interested in receiving
comments on the Department’s desire to
bring all appliance rulemaking activities
into compliance with the applicable
statutory requirements. The Department
will finalize its standards scheduling
plan after consideration of comments
received during and following the
public meeting.

DATES: The Department will hold a
public meeting on Tuesday, November
15, 2005, from 9 a.m. to 4 p.m. Please
submit written comments by Thursday,
December 15, 2005.

ADDRESSES: The meeting will be held at
the Holiday Inn Capitol, 550 C Street,
SW., Washington, DC 20024.

The DOE Web site at http://
www.eere.energy.gov/buildings/
appliance_standards/
2006_schedule_setting contains
background information, including: The
list of rulemaking activities; summary
data sheets for affected products;
analysis spreadsheets; and other
information.

The Department welcomes your
participation at the meeting as well as
written comments. Written comments,
data, and information regarding
scheduling issues will be accepted no

later than the date provided in the DATES
section.

You may submit comments, identified
for the 2006 Appliance Standards
Schedule Setting, by any of the
following methods:

e Federal eRulemaking Portal: http://
www.regulations.gov. Follow the
instructions for submitting comments.

e E-mail:
schedulesetting2006@ee.doe.gov.
Include 2006 Appliance Standards
Schedule Setting in the subject line of
the message.

e Mail: Ms. Brenda Edwards-Jones,
U.S. Department of Energy, Building
Technologies Program, Mailstop EE-2],
2006 Appliance Standards Schedule
Setting, 1000 Independence Avenue,
SW., Washington, DC 20585-0121.
Telephone: (202) 586—2945. Please
submit one signed original.

e Hand delivery/Courier: Ms. Brenda
Edwards-Jones, U.S. Department of
Energy, Building Technologies Program,
Mailstop EE-2], 2006 Appliance
Standards Schedule Setting, 1000
Independence Avenue, SW.,
Washington, DC 20585-0121.

Instructions: All submissions received
must include the agency name and
reference the 2006 Appliance Standards
Schedule Setting. Submit electronic
comments in WordPerfect, Microsoft
Word, PDF, or text (ASCII) format file;
avoid the use of special characters or
any form of encryption; and, wherever
possible, include the electronic
signature of the author. If you don’t
include an electronic signature, you
must authenticate comments by
thereafter submitting the signed original
paper document. No telefacsimiles
(telefaxes) will be accepted.

Docket: For access to the docket to
read background documents or
comments received, go to the U.S.
Department of Energy, Forrestal
Building, Room 1J-018 Resources Room
of the Building Technologies Program),
1000 Independence Avenue, SW.,
Washington, DC, (202) 586-9127,
between 9 a.m. and 4 p.m., Monday
through Friday, except Federal holidays.
Please call Ms. Brenda Edwards-Jones at
the above telephone number for
additional information regarding
visiting the Resource Room.

FOR FURTHER INFORMATION CONTACT:
Linda Graves, Esq., U.S. Department of
Energy, Office of Energy Efficiency and
Renewable Energy, EE-2], 1000

Independence Avenue, SW.,
Washington, DC 20585-0121, (202) 586—
1851, e-mail: Linda.Graves@ee.doe.gov,
or Francine Pinto, Esq., or Thomas
DePriest, Esq., U.S. Department of
Energy, Office of General Counsel, GC—
72,1000 Independence Avenue, SW.,
Washington, DC 20585, (202) 586—9507,
e-mail: Francine.Pinto@hq.doe.gov, or
Thomas.DePriest@hq.doe.gov,
respectively.

SUPPLEMENTARY INFORMATION: The
Department invites your participation in
a public meeting to address how the
Department will develop and
implement a full compliance scheduling
plan for appliance standards rulemaking
activities. The Department particularly
welcomes your perspective and
assistance with respect to scheduling
activities, given the enormous,
competing demands on its resources.

The meeting will be conducted in an
informal, conference style. There will
not be any discussion of proprietary
information, costs or prices, market
shares, or other commercial matters
regulated by the U.S. antitrust laws.

After the meeting and expiration of
the period for submitting written
statements, the Department will
consider the comments received.

If you would like to participate in the
meeting or be added to the DOE mailing
list to receive future notices and
information regarding the energy
conservation program for consumer
products and commercial and industrial
equipment, please contact Ms. Brenda
Edwards-Jones at (202) 586—-2945.

Issued in Washington, DC, on October 19,
2005.

Douglas L. Faulkner,

Acting Assistant Secretary, Energy Efficiency
and Renewable Energy.

[FR Doc. 05—21248 Filed 10-20-05; 9:07 am]
BILLING CODE 6450-01-P

EXPORT-IMPORT BANK OF THE
UNITED STATES

12 CFR Part 404

Production of Records and Testimony
of Personnel of the Export-Import Bank
of the United States in Legal
Proceedings

AGENCY: Export-Import Bank of the
United States (“Ex-Im Bank”).

ACTION: Proposed rule.
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SUMMARY: Ex-Im Bank is issuing a
proposed regulation that would
establish policy and prescribe
procedures with respect to the
testimony of Ex-Im Bank personnel,
both current and former, and the
production of agency records, in legal
proceedings. The proposed regulation is
designed to balance concerns such as
preserving the time of Ex-Im Bank
personnel for the conduct of official
business against concerns such as
whether the disclosure of information
requested is necessary to prevent fraud
or injustice.

DATES: Comments due by November 23,
2005.

ADDRESSES: Office of the General
Counsel, Export Import Bank of the
United States, 811 Vermont Ave., NW.,
Washington, DC 20571.

FOR FURTHER INFORMATION CONTACT:
Brian J. Sonfield, Assistant General
Counsel for Administration, Export
Import Bank of the United States,
Phone: (202) 565-3439/Fax: (202) 565—
3586.

SUPPLEMENTARY INFORMATION:

I. Background

Section 301 of title 5, United States
Code, provides that the head of an
Executive department may prescribe
regulations for the custody, use and
preservation of its records. The Supreme
Court has interpreted this statute as
allowing Federal agencies to promulgate
regulations under the authority of
section 301 establishing procedures
governing the production of records and
testimony by federal agency personnel
in legal proceedings in which the
agency is not a party. United States ex
rel. Touhy v. Ragen, 340 U.S. 462
(1951).

Ex-Im Bank frequently receives
demands for: (1) Testimony of its
employees or (2) the production of
agency records—in legal proceedings to
which Ex-Im Bank is not a party. Ex-Im
Bank currently does not have any
regulations or procedures to address this
situation.

II. Analysis of Proposed Regulation

The proposed rule is designed to
establish centralized Ex-Im Bank
policies and procedures to govern the
production of agency records and
testimony regarding information
acquired in the course of the
performance of official duties by current
and former Ex-Im Bank personnel in
legal proceedings before Federal, state,
and local entities (as specified in the
proposed regulation) in which Ex-Im
Bank (i) Is not a party; (ii) is not
represented; (iii) does not have a direct

and substantial interest; and (iv) is not
providing representation to an
individual or entity that is a party. The
proposed rule does not cover requests
for information that are not part of legal
proceedings, such as requests for
records under the Freedom of
Information Act, 5 U.S.C. 552.

The proposed regulation is intended
to address Ex-Im Bank’s need to
conserve official personnel resources for
the performance of the agency’s
statutory duties while at the same time
accommodating legitimate requests or
demands for official records or
testimony to the extent possible. The
procedures established would also
provide necessary internal controls for
management of Ex-Im Bank personnel
on official duty and for release of Ex-Im
Bank records and information.

This proposed regulation would not
authorize any Ex-Im Bank personnel to
refuse to comply with the law. Rather,
the proposed regulation would permit
Ex-Im Bank personnel, under certain
circumstances, to refuse to comply with
a party to litigation’s demand or a court
order due to: (1) Incomplete compliance
with this proposed rule; or (2) a
determination by the General Counsel
that a challenge to, or immediate review
of, the demand or order is legally
appropriate.

These procedures would not infringe
upon the judiciary or create new
privileges not previously recognized by
law, but would simply make uniform a
process of responding to each request or
demand for the production of records or
testimony by Ex-Im Bank personnel in
private controversies. Further, these
procedures would not impede Ex-Im
Bank personnel’s access to the courts in
relation to legal matters unrelated to
their official duties or not involving the
official records of Ex-Im Bank.

III. Matters of Regulatory Procedure

Administrative Procedure Act

This rulemaking is in compliance
with the Administrative Procedure Act
(5 U.S.C. 553) and allows for a 30-day
comment period. Interested persons are
invited to submit written comments to
Ex-Im Bank on this proposed regulation,
to be received within 30 days of
publication of the proposed rule. Prior
to issuing its final rule, Ex-Im Bank will
review all comments received and
consider any modifications to this
proposal that appear warranted.

Small Business Regulatory Enforcement
Fairness Act of 1996

This rule is not a “major rule,” as
defined by the Small Business
Enforcement Fairness Act of 1996. This

rule will not result in an annual effect
on the economy of $100,000,000 or
more; a major increase in cost or prices;
or significant adverse effects on
competition, employment, investment,
productivity, innovation, or on the
ability of United States-based
companies to compete with foreign-
based companies in domestic and
export markets.

Unfunded Mandates Reform Act

For purposes of the Unfunded
Mandates Reform Act of 1995 (2 U.S.C.,
chapter 25, subchapter II), this proposed
rule will not significantly or uniquely
affect small governments and will not
result in increased expenditures by
State, local, and tribal governments, or
by the private sector, of $100 million or
more (as adjusted for inflation).

List of Subjects in 12 CFR Part 404

Administrative practice and
procedure, Government employees,
Information, Records.

Authority: 5 U.S.C. 552 and 552a.

Accordingly, for the reasons set forth
in the preamble, the Export-Import Bank
of the United States proposes to amend
12 CFR part 404 as follows:

PART 404—[AMENDED]

1. The authority citation for part 404
is revised to read as follows:

Section 404.7 also issued under E.O.
12600, 52 FR 23781, 3 CFR, 1987
Comp., p. 235.

Section 404.21 also issued under 5
U.S.C. 552a.

Note Subpart C also issued under 5
U.S.C. 301, 12 U.S.C. 635.

2. Subpart C is added to read as
follows:

Subpart C—Demands for Testimony of
Current and Former Ex-Im Bank
Personnel and for Production of Ex-Im
Bank Records

Sec.

404.24
404.25
404.26

General provisions.

Applicability.

Definitions.

404.27 Demand requirements.

404.28 Notification of General Counsel
required.

404.29 Restrictions on testimony and
production of records.

404.30 Factors the General Counsel may
consider in determining whether to
authorize testimony and/or the
production of records.

404.31 Procedure for declining to testify
and/or produce records.

404.32 Procedure in the event a decision
concerning a demand is not made prior
to the time a response to the demand is
required.

404.33 Procedure in the event of an adverse
ruling.
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404.34 Procedure for demands for
testimony or production of documents
regarding confidential information.

404.35 Procedure for requests for Ex-Im
Bank employees to provide expert or
opinion testimony.

404.36 No private right of action.

§404.24 General provisions.

(a) Purpose. This subpart establishes
policy, assigns responsibilities and
prescribes procedures with respect to:

(1) The production or disclosure of
official information or records of Ex-Im
Bank in all legal proceedings to which
Ex-Im Bank is not a party;

(2) Demands for testimony of Ex-Im
Bank personnel related to information
acquired as a result of performance of
their official duties, or by virtue of their
official status, in all legal proceedings
where Ex-Im Bank is not a party; and

(3) The offer of expert or opinion
testimony by Ex-Im Bank personnel
regarding matters related to the
performance of their official duties.

(b) Policy. Ex-Im Bank seeks to further
the following goals in enacting this
subpart:

(1) Conservation of agency resources
for official business;

(2) Minimization of agency
involvement in controversial issues
unrelated to its mission;

(3) Maintenance of the agency’s
impartiality amongst private litigants;

(4) Protection of confidential and/or
sensitive information; and

(5) Maintenance of the integrity of the
agency’s deliberative processes.

§404.25 Applicability.

This subpart applies exclusively to
demands for testimony and/or
production of records issued to Ex-Im
Bank personnel, in connection with
legal proceedings to which Ex-Im Bank
is not a party, regarding information
acquired in the course of the
performance of official duties or due to
their official status. Nothing in this
subpart shall be construed to waive the
sovereign immunity of the United
States.

This subpart shall not apply to the
following:

(a) Demands for testimony and/or
production of records pursuant to a
legal proceeding to which Ex-Im Bank is
a party;

(b) Demands for testimony and/or
production of records in those instances
in which Ex-Im Bank personnel are
asked to disclose information wholly
unrelated to their official duties; and

(c) Congressional demands and
requests for testimony or records.

§404.26 Definitions.

For purposes of this subpart, the
following definitions shall apply—

Demand—includes an order,
subpoena, or other compulsory process
issued by a party in litigation or a court
of competent jurisdiction, requiring the
production or release of Ex-Im Bank
information or records, or requiring the
testimony of Ex-Im Bank personnel.

Ex-Im Bank personnel—includes any
current or former officer or employee of
Ex-Im Bank, including all individuals
who have been appointed by, or subject
to, the official supervision, jurisdiction,

or control of any Ex-Im Bank employees.

This definition encompasses all
individuals hired through contractual
agreements with Ex-Im Bank, such as:
consultants, contractors, sub-
contractors, and their employees.

Legal proceeding—a case or
controversy pending before any federal,
state, or local court, including a grand
jury proceeding; a proceeding before a
federal, state, or local administrative
judge, board, or other similar body with
adjudicative powers; or a legislative
proceeding before a state or local
legislative body.

Records—all documentary materials
that Ex-Im Bank creates or receives in
connection with the transaction of
official business, including any
materials classified as “Federal records”
under 44 U.S.C. 3301 and its
implementing regulations.

Testimony—written or oral
statements, including, but not limited
to, depositions, answers to
interrogatories, affidavits, declarations,
and any other statements made in a
legal proceeding, including any expert
or opinion testimony.

§404.27 Demand requirements.

A party’s demand for testimony and/
or production of records by Ex-Im Bank
personnel regarding information
acquired in the course of their
performance of official duties or due to
their official status shall be set forth in,
or accompanied by, a signed affidavit or
other written statement. Such affidavit
or written statement must be submitted
at least 30 days prior to the date such
testimony and/or production of records
is requested to be taken and/or
produced. A copy of the affidavit or
written statement shall be served on the
other parties to the legal proceeding.
The affidavit or written statement must:

(a) Be addressed to the Export Import
Bank of the United States, Office of the
General Counsel, 811 Vermont Ave.,
NW., Washington, DC 20571;

(b) State the nature of the legal
proceeding, including any docket
number, title of the case, and the name
of the administrative or adjudicative
body before which the proceedings are
to be heard;

(c) State the nature of the testimony
or records sought;

(d) State the relevance of the
information sought to the legal
proceedings;

(e) State why such information can
only be obtained through testimony or
production of records by Ex-Im Bank
personnel; and

(f) Comply with all procedures
governing valid service of process.

§404.28 Notification of General Counsel
required.

Ex-Im Bank personnel receiving a
demand for testimony and/or
production of records regarding
information acquired in the course of
their performance of official duties, or
due to their official status, shall
immediately notify the General Counsel
of Ex-Im Bank (“General Counsel”)
upon receipt of such demand. The
General Counsel maintains the
exclusive authority to waive the
requirements of any or all sections of
this subpart and reserves the right to
delegate his or her authority under this
subpart to other appropriate Ex-Im Bank
personnel.

§404.29 Restrictions on testimony and
production of records.

Ex-Im Bank personnel may not
provide testimony and/or produce
records regarding information acquired
in the course of their performance of
official duties, or due to their official
status, in connection with any legal
proceeding to which this subpart
applies, without authorization by the
General Counsel. Such authorization
must be in writing, unless the General
Counsel determines that circumstances
warrant an oral authorization, and such
oral authorization is subsequently
documented.

§404.30 Factors General Counsel may
consider in determining whether to
authorize testimony and/or the production
of records.

In determining whether to authorize
Ex-Im Bank personnel to provide
testimony and/or produce records
regarding information acquired in the
course of their performance of official
duties, or due to their official status, the
General Counsel may consider factors
including, but not limited to, the
following:

(a) Efficiency—the conservation of the
time and resources of Ex-Im Bank
personnel for the conduct of official
business;

(b) Undue burden—whether the
demand creates an undue burden upon
Ex-Im Bank or is otherwise
inappropriate under any applicable
administrative or court rules;
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(c) Appearance of bias—whether the
testimony and/or production of records
could result in the public perception
that Ex-Im Bank is favoring one party
over another, or advocating the position
of a party to the proceeding;

(d) Furtherance of agency policy—
whether the testimony and/or
production of records is consistent with
the policy and mission of the Ex-Im
Bank;

(e) Prevention of fraud or injustice—
whether the disclosure of the
information requested is necessary to
prevent the perpetration of fraud or
injustice;

(f) Relevance to litigation—whether
the testimony and/or production of
records sought is relevant to the subject
litigation;

(g) Necessity—whether the testimony
and/or production of records, including
a release of such in camera, is
appropriate or necessary as determined
by either the procedural rules governing
the legal proceeding, or according to the
relevant laws concerning privilege;

(h) Availability from another source—
whether the information sought through
testimony or production of records is
available from another source;

(i) Violations of laws or regulations—
whether the testimony and/or
production of records would violate a
statute, regulation, executive order, or
other official directive;

(j) Classified information—whether
the testimony and/or production of
records would improperly reveal
information classified pursuant to
applicable statute or Executive Order;
and

(k) Compromise of rights and
interests—whether the testimony and/or
production of records would
compromise any of the following: law
enforcement interests, constitutional
rights, national security interests,,
foreign policy interests, or the
confidentiality of commercial and/or
financial information.

§404.31 Procedure for declining to testify
and/or produce records.

Ex-Im Bank personnel receiving a
demand to provide testimony and/or
produce records regarding information
acquired in the course of their
performance of official duties, or due to
their official status, and who have not
received written authorization from the
General Counsel to provide such
information, shall:

(a) Respectfully decline to answer or
appear for examination on the grounds
that such testimony is forbidden by this
subpart;

(b) Request the opportunity to consult
with the General Counsel;

(c) Explain that only upon
consultation may they be granted
approval to provide such testimony;

(d) Explain that providing such
testimony or records absent approval
may subject the individual to criminal
liability under 18 U.S.C. 641, as well as
other applicable laws, and other
disciplinary action; and

(e) Request a stay of the request or
demand pending a determination by the
General Counsel.

§404.32 Procedure in the event a decision
concerning a demand is not made prior to
the time a response to the demand is
required.

If response to a demand is required
before a determination has been
rendered by the General Counsel, the
U.S. Attorney or such other attorney as
may be designated for the purpose will
appear with the Ex-Im Bank personnel
upon whom the demand has been made,
and will furnish the court or other
authority with a copy of the regulations
contained in this subpart and inform the
court or other authority that the demand
has been or is being, as the case may be,
referred for prompt consideration of the
General Counsel. The court or other
authority shall be requested respectfully
to stay the demand pending
determination by the General Counsel.

§404.33 Procedure in the event of an
adverse ruling.

If the court of other authority declines
to stay the effect of the demand in
response to a request made in
accordance with §404.32 pending a
determination by the General Counsel,
or if the court or other authority rules
that the demand must be complied with
irrespective of the instructions from the
General Counsel not to produce the
material or disclose the information
sought, the Ex-Im Bank personnel upon
whom the demand has been made shall
respectfully decline to comply with the
demand (United States ex rel. Touhy v.
Ragen, 340 U.S. 462).

§404.34 Procedure for demands for
testimony or production of documents
regarding confidential information.

In addition to compliance with the
requirements of this subpart, demands
to provide testimony and/or produce
records that concern information
protected by the Privacy Act, 5 U.S.C.
552a, or any other authority mandating
confidentiality of certain classes of
records or information, must also satisfy
the requirements for disclosure imposed
by such authority before records may be
produced or testimony given.

§404.35 Procedures for requests for Ex-Im
Bank employees to provide expert or
opinion testimony.

No Ex-Im Bank personnel may, unless
specifically authorized by the General
Counsel, testify in any legal proceeding
as an expert or opinion witness as to
any matter related to his or her duties
or the functions of the Ex-Im Bank,
including the meaning of Ex-Im Bank
documents. Any demand for expert or
opinion testimony shall comply with
the policies and procedures outlined in
this subpart.

§404.36 No private right of action.
Nothing in this subpart shall be
construed as creating any right,
substantive or procedural, enforceable at
law or equity by a party against Ex-Im
Bank or the United States.
Dated: October 18, 2005.
Howard A. Schweitzer,

General Counsel (Acting), Export Import Bank
of the United States.

[FR Doc. 05-21147 Filed 10-21-05; 8:45 am]|
BILLING CODE 6690—01—M

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2005-22055; Directorate
Identifier 2005—-NE-31—-AD]

RIN 2120-AA64

Airworthiness Directives; General
Electric Company Model CF6-80C2D1F
Turbofan Engines

AGENCY: Federal Aviation
Administration (FAA), Department of
Transportation (DOT).

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: The FAA proposes to adopt a
new airworthiness directive (AD) for
General Electric Company Model CF6—
80C2D1F turbofan engines. This
proposed AD would require modifying
the latching system of the fan reverser.
This proposed AD results from 13
reports of released thrust reverser
hardware. We are proposing this AD to
prevent release of the thrust reverser
cascade on landing, which could result
in runway debris and a possible hazard
to other aircraft.

DATES: We must receive any comments
on this proposed AD by November 23,
2005.

ADDRESSES: Use one of the following
addresses to comment on this proposed
AD.
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e DOT Docket Web site: Go to
http://dms.dot.gov and follow the
instructions for sending your comments
electronically.

e Government-wide rulemaking Web
site: Go to http://www.regulations.gov
and follow the instructions for sending
your comments electronically.

e Mail: Docket Management Facility;
U.S. Department of Transportation, 400
Seventh Street, SW., Nassif Building,
Room PL—401, Washington, DC 20590—
0001.

e Fax: (202) 493-2251.

¢ Hand Delivery: Room PL—401 on
the plaza level of the Nassif Building,
400 Seventh Street, SW., Washington,
DC, between 9 a.m. and 5 p.m., Monday
through Friday, except Federal holidays.

You can get the service information
identified in this proposed AD from
Middle River Aircraft Systems, Mail
Point 46, 103 Chesapeake Park Plaza,
Baltimore, MD, 21220-4295, telephone:
(410) 682-0094; fax: (410) 682—0100.

You may examine the comments on
this proposed AD in the AD docket on
the Internet at http://dms.dot.gov.

FOR FURTHER INFORMATION CONTACT:
James Lawrence, Aerospace Engineer,
Engine Certification Office, FAA, Engine
& Propeller Directorate, 12 New England
Executive Park, Burlington, MA 01803—
5299; telephone (781) 238-7176; fax
(781) 238-7199.

SUPPLEMENTARY INFORMATION:
Comments Invited

We invite you to send us any written
relevant data, views, or arguments
regarding this proposal. Send your
comments to an address listed under
ADDRESSES. Include ‘“Docket No. FAA—
2005-22055; Directorate Identifier
2005-NE-31-AD” in the subject line of
your comments. We specifically invite
comments on the overall regulatory,
economic, environmental, and energy
aspects of the proposed AD. We will
consider all comments received by the
closing date and may amend the
proposed AD in light of those
comments.

We will post all comments we
receive, without change, to http://
dms.dot.gov, including any personal
information you provide. We will also
post a report summarizing each
substantive verbal contact with FAA
personnel concerning this proposed AD.
Using the search function of the DOT
docket Web site, anyone can find and
read the comments in any of our
dockets, including the name of the
individual who sent the comment (or
signed the comment on behalf of an
association, business, labor union, etc.).
You may review the DOT’s complete

Privacy Act Statement in the Federal
Register published on April 11, 2000
(65 FR 19477-78) or you may visit
http://dms.dot.gov.

Examining the AD Docket

You may examine the docket that
contains the proposal, any comments
received and, any final disposition in
person at the Docket Management
Facility Docket Offices between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays. The Docket
Office (telephone (800) 647-5227) is
located on the plaza level of the
Department of Transportation Nassif
Building at the street address stated in
ADDRESSES. Comments will be available
in the AD docket shortly after the
Docket Management Facility receives
them.

Discussion

The FAA has received 13 reports of
thrust reverser hardware released on
landing. The first event occurred in
January 1997. With the existing design
for the forward lower latch, an operator
can inadvertently close a fan reverser
half with the lower latch handle in the
closed position. When this happens, the
barrel nut of the lower latch assembly
can ride over the clevis, mounted on the
engine fan case, without engaging the
clevis. When it is in this position, the
lower latch assembly appears engaged
when it isn’t. Because the barrel nut
assembly of the lower latch might be
spring-loaded against the engine fan
case, the fan cowl door can close
without engaging the lower latch
assembly. All of the incidents occurred
on CF6-80C2D1F engines installed on
McDonnell Douglas MD-11 airplanes.
Investigations show the design of those
applications contributes to the failures
of the fan reversers. The Middle Rivers
Aircraft Systems (MRAS) (a subsidiary
of the General Electric Company) issued
four service bulletins to address the
problem. However, several operators of
McDonnell Douglas MD-11 airplanes
haven’t incorporated the
recommendations of those service
bulletins. As a result, three incidents
occurred from March 2004 through
October 2004. This condition, if not
corrected, could result in release of the
thrust reverser cascade on landing,
which could result in runway debris
and a possible hazard to other aircraft.

Relevant Service Information

We have reviewed and approved the
technical contents of the following
MRAS service bulletins (SBs):

e CF6-80C2 S/B 78-1068, Revision 2,
dated May 16, 2005, and CF6—-80C2 S/
B 78-1077, Revision 1, dated May 16,

2005, that describe procedures for
modifying the latching system of the fan
reverser.

¢ SB CF6—-80C2 S/B 78-1078,
Revision 1, dated May 16, 2005, that
describe procedures for replacing the
existing L-shaped brackets or the upper
and lower ends of the upper latch
operating cable.

e SB CF6-80C2 S/B 78-1088,
Revision 5, dated May 16, 2005, that
describe procedures for installing the
new improved fan reverser upper latch.

Differences Between the Proposed AD
and the Manufacturer’s Service
Information

Middle River Aircraft Systems SB’s
CF6-80C2 S/B 78-1068, Revision 2,
dated May 16, 2005; CF6—80C2 S/B 78—
1077, Revision 1, dated May 16, 2005;
and CF6-80C2 S/B 78-1078, Revision 1,
dated May 16, 2005; apply to CF6—80C2
series engines. This proposed AD
applies to the CF6—80C2D1F engine
installed on the McDonnell Douglas
MD-11 airplanes only.

FAA’s Determination and Requirements
of the Proposed AD

We have evaluated all pertinent
information and identified an unsafe
condition that is likely to exist or
develop on other products of this same
type design. We are proposing this AD,
which would require:

¢ Modifying the latching system of
the fan reverser at the next normally
scheduled maintenance period, or
within 1,200 flight hours time-in-service
(TIS) after the effective date of the
proposed AD, whichever occurs first;
and

¢ Replacing the existing L-shaped
support brackets of the upper and lower
ends of the upper latch operating cable
at the next normally scheduled
maintenance period, or within 6,000
flight hours TIS after the effective date
of the proposed AD, whichever occurs
first; and

e Installing the new improved fan
reverser upper latch at the next
normally scheduled maintenance
period, or within 6,000 flight hours TIS
after the effective date of the proposed
AD, whichever occurs first.

The proposed AD would require you
to use the service information described
previously to perform these actions.

Costs of Compliance

There are about 339 General Electric
Company CF6—80C2D1F2 turbofan
engines of the affected design in the
worldwide fleet. We estimate that this
proposed AD would affect 138 engines
installed on airplanes of U.S. registry.
We also estimate that it would take
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approximately 19 work hours per engine
to perform the proposed actions, and
that the average labor rate is $65 per
work hour. Required parts would cost
approximately $6,644 per engine. Based
on these figures, we estimate the total
cost of the proposed AD to U.S.
operators to be $1,087,302.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. Subtitle VII,
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in subtitle VII,
part A, subpart III, section 44701,
“General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

We have determined that this
proposed AD would not have federalism
implications under Executive Order
13132. This proposed AD would not
have a substantial direct effect on the
States, on the relationship between the
national Government and the States, or
on the distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that the proposed regulation:

1. Is not a “significant regulatory
action” under Executive Order 12866;

2. Is not a “significant rule” under the
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979); and

3. Would not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

We prepared a regulatory evaluation
of the estimated costs to comply with
this proposed AD. See the ADDRESSES
section for a location to examine the
regulatory evaluation.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.

The Proposed Amendment

Under the authority delegated to me
by the Administrator, the Federal
Aviation Administration proposes to
amend 14 CFR part 39 as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. The FAA amends § 39.13 by adding
the following new airworthiness
directive:

General Electric Corporation: Docket No.
FAA-2005-22055; Directorate Identifier
2005-NE-31-AD.

Comments Due Date

(a) The Federal Aviation Administration
(FAA) must receive comments on this
airworthiness directive (AD) action by
November 23, 2005.

Affected ADs

(b) None.
Applicability

(c) This AD applies to General Electric
Company Model CF6—-80C2D1F turbofan
engines. These engines are installed on, but

not limited to, McDonnell Douglas
Corporation MD—11 airplanes.

Unsafe Condition

(d) This AD results from 13 reports of
released thrust reverser hardware. We are
issuing this AD to prevent release of the
thrust reverser cascade on landing, which
could result in runway debris and a possible
hazard to other aircraft.

Compliance

(e) You are responsible for having the
actions required by this AD performed within
the compliance times specified unless the
actions have already been done.

Modifying the Latching System of the Fan
Reverser

(f) At the next normally scheduled
maintenance period or within 1,200 flight
hours time-in-service (TIS) after the effective
date of this AD, whichever occurs first,
modify the latching system of the fan
reverser. Use the Accomplishment
Instructions of Middle River Aircraft Systems
(MRAS) service bulletins (SBs) CF6—80C2 S/
B 78-1068, Revision 2, or CF6-80C2 S/B 78—
1077, Revision 1, both dated May 16, 2005
to modify the latch assembly.

Replacing the L-Shaped Support Brackets

(g) At the next normally scheduled
maintenance period or within 6,000 flight
hours TIS after the effective date of this AD,
whichever occurs first, replace the existing L-
shaped support brackets of the upper and
lower ends of the upper latch operating cable
with improved T-shaped support brackets.
Use the Accomplishment Instructions of
MRAS SB CF6-80C2 S/B 78—1078, Revision

1, dated May 16, 2005 to replace the support
brackets.

Installing the Improved Upper Latch of the
Fan Reverser

(h) At the next normally scheduled
maintenance period or within 6,000 flight
hours TIS after the effective date of this AD,
whichever occurs first, install the improved
upper latch of the fan reverser. Use the
Accomplishment Instructions of MRAS SB
CF6-80C2 S/B 78-1088, Revision 5, dated
May 16, 2005 to install the upper latch.

Alternative Methods of Compliance

(i) The Manager, Engine Certification
Office, has the authority to approve
alternative methods of compliance for this
AD if requested using the procedures found
in 14 CFR 39.19.

Related Information

(j) None.

Issued in Burlington, Massachusetts, on
October 13, 2005.
Francis A. Favara,

Acting Manager, Engine and Propeller
Directorate, Aircraft Certification Service.

[FR Doc. 05-21174 Filed 10-21-05; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF LABOR

Office of Labor-Management
Standards

29 CFR Part 404
RIN 1215-AB49

Labor Organization Officer and
Employee Reports

AGENCY: Office of Labor-Management
Standards, Employment Standards
Administration, United States
Department of Labor.

ACTION: Proposed rule; extension of
comment period.

SUMMARY: This document extends the
period for comments on the proposed
rule published on August 29, 2005. The
proposed rule would revise the financial
reports (Form LM-30) required to be
filed by union officers and employees
under the Labor-Management Reporting
and Disclosure Act of 1959, as amended
(LMRDA). The comment period, which
was to expire on October 28, 2005, is
extended ninety days to January 26,
2006.

DATES: Comments on the proposed rule
published on August 29, 2005 (70 FR
51166) must be received on or before
January 26, 2006.
ADDRESSES: You may submit comments,
identified by RIN 1215-AB49, by any of
the following methods:

E-mail: OLMS-REG-1215-
AB49@dol.gov
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FAX: (202) 693—-1340. To assure
access to the FAX equipment, only
comments of five or fewer pages will be
accepted via FAX transmittal, unless
arrangements are made prior to faxing,
by calling the number below and
scheduling a time for FAX receipt by the
Office of Labor-Management Standards
(OLMS).

Mail: Mailed comments should be
sent to Kay Oshel, Director of the Office
of Policy, Reports and Disclosure Office
of Labor-Management Standards, U.S.
Department of Labor, 200 Constitution
Avenue NW., Room N 5605,
Washington, DC 20210. Because the
Department continues to experience
delays in U.S. mail delivery due to the
ongoing concerns involving toxic
contamination, you should take this into
consideration when preparing to meet
the deadline for submitting comments.

OLMS recommends that you confirm
receipt of your comment by contacting
(202) 693—0123 (this is not a toll-free
number). Individuals with hearing
impairments may call (800) 877-8339
(TTY/TDD).

Comments will be available for public
inspection during normal business
hours at the above address.

FOR FURTHER INFORMATION CONTACT: Kay
H. Oshel, Director of the Office of
Policy, Reports and Disclosure, at: Kay
H. Oshel, U.S. Department of Labor,
Employment Standards Administration,
Office of Labor-Management Standards,
200 Constitution Avenue NW., Room N—
5605, Washington, DC 20210, olms-
public@dol.gov, (202) 693—-1233 (this is
not a toll-free number), (800) 877—8339
(TTY/TDD), E-mail: OLMS-REG-1215-
AB49@dol.gov.

SUPPLEMENTARY INFORMATION: In the
Federal Register of August 29, 2005 (70
FR 51166), the Department published a
notice of proposed rulemaking that
would revise the forms that officers and
employees of labor organizations are
required to file under the LMRDA.

Interested persons were invited to
submit comments on or before October
28, 2005, 60 days after the publication
of the notice. Based on separate requests
by the American Federation of Labor
and Congress of Industrial
Organizations and the United
Brotherhood of Carpenters and Joiners
of America for additional time to
prepare comments, the Department has
decided to extend the comment period
for an additional ninety days.

The proposed rule, including
revisions to the Form LM-30 and its
instructions, is available on the Web site
maintained by OLMS at http://
www.olms.dol.gov. (Anyone who is
unable to access this information on the

Internet can obtain the information by
contacting the Employment Standards
Administration at 200 Constitution
Avenue, NW., Room N-5605,
Washington, DC 20210, at olms-
mail@dol-esa.gov, or at (202) 693-0122
(this is not a toll-free number).
Individuals with hearing impairments
may call 1-800-877-8339 (TTY/TDD).
Signed at Washington, DC, this 19 day of
October, 2005.
Victoria A. Lipnic,

Assistant Secretary for Employment
Standards.

Don Todd,

Deputy Assistant Secretary for Labor-
Management Programs.

[FR Doc. 05-21274 Filed 10-21-05; 8:45 am]
BILLING CODE 4510-CP-P

DEPARTMENT OF DEFENSE

Corps of Engineers, Department of the
Army

33 CFR Part 207

RIN 0710-AA63

Navigation Regulations
AGENCY: U.S. Army Corps of Engineers,

DoD.

ACTION: Notice of proposed rulemaking
and request for comments.

SUMMARY: The Corps is proposing to
amend the regulations for lockage
operations at Bonneville Lock and Dam
and amend the regulations which
establish the restricted areas at Little
Goose Lock and Dam. The Corps is
making corrections and adjustments to
the lockage control, signals, and
permissible dimensions of vessels for
Bonneville Lock and Dam. These
changes correct language for the new
replacement lock. For the Little Goose
Lock and Dam the Corps is making
adjustments in the upstream channel
restricted area boundary to provide a
recreational craft corridor along the
north shoreline. This will provide better
boat ramp access in support of the small
craft portage route and reduce
interference between fisherman and the
boat ramp.

DATES: Comments must be submitted on
or before December 8, 2005.

ADDRESSES: Written comments should
be sent to the U.S. Army Corps of
Engineers, ATTN: CECW-NWD, 441 G
Street NW., Washington, DC 20314—
1000. Comments may also be faxed to
(202) 761-5096 or e-mail to:
Ken.C.Hall@usace.army.mil.

FOR FURTHER INFORMATION CONTACT: Mr.
Ken Hall, Program Manager, CECW-

NWD at (202) 761-4717, or Brian
Schmidtke, (503) 808—4333 for
Bonneville Lock and Dam or Ms. Ann
Glassley at (509) 527-7115 for Little
Goose Lock and Dam.

SUPPLEMENTARY INFORMATION: Pursuant
to its authorities in section 4, 7, and 28
of the Rivers and Harbors Act of 1917
(40 Stat. 266; 33 U.S.C. 1) and Chapter
XIX of the Army Appropriations Act of
1919 (40 Stat. 892; 33 U.S.C. 3), the
Corps proposes to amend the
regulations in 33 CFR part 207.718. The
Corps is proposing to amend the
regulations in 33 CFR part 207.718 (b),
(d)(3), (e), (H)(1), (j) and (w)(7). Paragraph
(b) changes the description of the limits
of the approach channels at Bonneville
Lock and Dam. Paragraph (d)(3) deletes
the Bonneville Lock and Dam specific
exception referring to vessels entering
under an amber light. This provides
consistent entering and exiting signals
for the entire Columbia/Snake lock and
dam system. Paragraph (e) had several
changes. The new paragraph deletes the
Bonneville specific exception on
useable chamber size. The new
paragraph adds text detailing the
Bonneville Lock and Dam staff gauges,
sill elevations, and how to compute
depth over the sill, since Bonneville’s
staff gauges are different from all other
Columbia/Snake lock and dams that
directly read depth over the sill. The
new paragraph replaces a sentence
referring to vessel draft so it refers to
depth over the sill and not staff gauge
readings. This change makes the
sentence correct for all Columbia/Snake
locks including Bonneville. The new
paragraph corrects the minimum depth
over the sill at Bonneville Lock and
Dam at 19 feet. The new paragraph
deletes three sentences concerning
rearrangement of tows specifically at
Bonneville Lock and Dam, and the new
paragraph deletes one sentence
concerning inundation of the
downstream guide wall at Bonneville
Lock and Dam. Paragraph (f)(1) corrects
grammar by changing the last word from
“sections” to “‘section.” Paragraph (j)
includes grammatical changes and
corrects and details the location of the
downstream mooring facility at
Bonneville Lock and Dam. This new
paragraph also deletes reference to
vessels being allowed to lay-to against
the upstream guide wall at Bonneville
Lock and Dam. Paragraph (w)(7) revises
the upstream restricted area of Little
Goose Lock and Dam to allow less
interference between fisherman and the
boat ramp on the north river bank as
more small craft portaging is expected
coinciding with the Lewis and Cark
bicentennial. The regulation governing
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the navigation locks and approach
channels, Columbia and Snake Rivers,
Washington and Oregon, 33 CFR
207.718 was adopted on January 23,
1978 (43 FR 3115). The last amendment
to 33 CFR 207.718 January 26, 2000 (65
FR 4125). This proposed rule is not a
major rule for the purposes of Executive
Order 12866. As required by the
Regulatory Flexibility Act, the Corps of
Engineers certifies that this proposed
rule would not have a significant impact
on small business entities.

List of Subjects in 33 CFR Part 207

Navigation (water), Vessels, Water
Transportation, Danger Zones.

Dated: October 11, 2005.
Gerald W. Barnes,
Chief, Operations, Directorate of Civil Works.

For the reasons stated above, the
Corps proposes to amend 33 CFR part
207 as follows:

PART 207—NAVIGATION
REGULATIONS

1. The authority citation for part 207
continues to read as follows:

Authority: 40 Stat. 266 (33 U.S.C. 1).

2. Amend § 207.718 by revising
paragraphs (b), (d)(3), (e), (f)(1), (j) and

(w)(7) to read as follows.

§207.718 Navigation locks and approach
channels, Columbia and Snake Rivers,
Oreg. and Wash.

* * * * *

(b) Lockage control. The Lock Master
shall be charged with immediate control
and management of the lock, and of the
area set aside as the lock area, including
the lock approach channels. Upstream
and downstream approach channels
extend to the end of the wing or the
guide wall, whichever is longer. At
Bonneville lock the upstream approach
channel extends to the mooring tie offs
at Fort Rains and the downstream
approach channel extends to the
downstream tip of Robins Island. The
Lock Master shall demand compliance
with all laws, rules and regulations for
the use of the lock and lock area and is
authorized to issue necessary orders and
directions, both to employees of the
Government or to other persons within
the limits of the lock or lock area,
whether navigating the lock or not. Use
of lock facilities is contingent upon
compliance with regulations, Lock
Master instructions and the safety of

people and property.
(d) EE

(3) Entering and exit signals. Signal
lights are located outside each lock gate.
When the green (go) light is on, all

vessels will enter in the sequence
prescribed by the Lock Master. When
the red (stop) light is on, the lock is not
ready for entrance and vessels shall
stand clear. In addition to the above
visual signals, the Lock Master will
signal that the lock is ready for entrance
by sounding one long blast on the lock
air horn. The Lock Master will signal
that the lock is ready for exit by lighting
the green exit light and sounding one
short blast on the air horn.

(e) Permissible dimensions of vessels.
Nominal overall dimensions of vessels
allowed in the lock chamber are 84 feet
wide and 650 feet long. Depth of water
in the lock depends upon river levels
which may vary from day to day. Staff
gauges showing the minimum water
level depth over gate sills are located
inside the lock chamber near each lock
gate and outside the lock chamber near
the end of both upstream and
downstream guide walls, except at
Bonneville where the staff gauges show
water levels in feet above MSL and are
located on the southern guide walls at
the upstream and downstream miter
gates. Bonneville’s upstream sill
elevation is 51 feet MSL and the
downstream sill elevation is—12 feet
MSL. Depth over sill at Bonneville is
determined by subtracting the sill
elevation from the gauge reading.
Vessels shall not enter the navigation
lock unless the vessel draft is at least
one foot less than the water depth over
the sill. Information concerning
allowable draft for vessel passage
through the locks may be obtained from
the Lock Master. Minimum lock
chamber water level depth is 15 feet
except at Ice Harbor where it is 14 feet
and at Bonneville where it is 19 feet.
When the river flow at Lower Granite
exceeds 330,000 cubic feet per second
the normal minimum 15-foot depth may

be decreased to as little as eight feet.
* * * * *

* *x %

(1) When a recreational vessel lockage
schedule is in effect, at the appointed
time for lockage of recreation craft,
recreation craft shall take precedence;
however, commercial vessels may be
locked through with recreation craft if
safety and space permit. At other than
the appointed time, the lockage of
commercial and tow vessels shall take
precedence and recreational craft may
(only) lock through with commercial
vessels only as provided in paragraph
(h) of this section.

(j) Waiting for lockage. Vessels
waiting for lockage shall wait in the
clear outside of the lock approach

channel, or contingent upon permission
by the Lock Master, may at their own
risk, lie inside the approach channel at
a place specified by the Lock Master. At
Bonneville, vessels may at their own
risk, lay-to at the downstream moorage
facility on the north shore downstream
from the north guide wall provided a
100-foot-wide open channel is

maintained.
* * * * *
* % %

(w)

(7) At Little Goose Lock and Dam. The
waters restricted to all vessels, except
Government vessels, are described as all
waters commencing at the upstream of
the navigation lock guidewall and
running in a direction of 60°37’ true for
a distance of 676 yards; thence 345°26’
true for a distance of 494 yards; thence
262°37’47” true to the dam embankment
shoreline. The downstream limits
commence 512 yards downstream and
at right angles to the axis of the dam on
the south shore; thence parallel to the
axis of the dam to the north shore. Signs

designate the restricted areas.
* * * * *

[FR Doc. 05-21171 Filed 10-21-05; 8:45 am)]
BILLING CODE 3710-92—P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52
[R01-OAR-2005-ME-0004; A—1-FRL-7982—
4]

Approval and Promulgation of Air
Quality Implementation Plans; Maine;
Consumer Products Regulation

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Proposed rule.

SUMMARY: EPA is proposing to approve
a State Implementation Plan (SIP)
revision submitted by the State of
Maine. This revision establishes
requirements to reduce volatile organic
compound (VOC) emissions from
consumer products. The intended effect
of this action is to approve these
requirements into the Maine SIP. EPA is
taking this action in accordance with
the Clean Air Act (CAA).

DATES: Written comments must be
received on or before November 23,
2005.

ADDRESSES: Submit your comments,
identified by Regional Material in
EDocket (RME) ID Number R0O1-OAR-
2005-ME—0004 by one of the following
methods:

1. Federal eRulemaking Portal:
http://www.regulations.gov. Follow the
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on-line instructions for submitting
comments.

2. Agency Web site: http://
docket.epa.gov/rmepub/ Regional
Material in EDocket (RME), EPA’s
electronic public docket and comment
system, is EPA’s preferred method for
receiving comments. Once in the
system, select “quick search,” then key
in the appropriate RME Docket
identification number. Follow the on-
line instructions for submitting
comments.

3. E-mail: conroy.dave@epa.gov.

4. Fax: (617) 918—0661.

5. Mail: “RME ID Number R01-OAR-
2005-ME-0004,” David Conroy, U.S.
Environmental Protection Agency, EPA
New England Regional Office, One
Congress Street, Suite 1100 (mail code
CAQ), Boston, MA 02114-2023.

6. Hand Delivery or Courier. Deliver
your comments to: David Conroy, Chief,
Air Programs Branch, Office of
Ecosystem Protection, U.S.
Environmental Protection Agency, EPA
New England Regional Office, One
Congress Street, 11th floor, (CAQ),
Boston, MA 02114—2023. Such
deliveries are only accepted during the
Regional Office’s normal hours of
operation. The Regional Office’s official
hours of business are Monday through
Friday, 8:30 to 4:30, excluding Federal
holidays.

Please see the direct final rule which
is located in the Rules Section of this
Federal Register for detailed
instructions on how to submit
comments.

FOR FURTHER INFORMATION CONTACT:
Anne Arnold, Air Quality Planning
Unit, U.S. Environmental Protection
Agency, EPA New England Regional
Office, One Congress Street, Suite 1100
(CAQ), Boston, MA 02114-2023,
(617)918-1047, arnold.anne@epa.gov.
SUPPLEMENTARY INFORMATION: In the
Final Rules Section of this Federal
Register, EPA is approving the State’s
SIP submittal as a direct final rule
without prior proposal because the
Agency views this as a noncontroversial
submittal and anticipates no adverse
comments. A detailed rationale for the
approval is set forth in the direct final
rule. If no adverse comments are
received in response to this rule, no
further activity is contemplated. If EPA
receives adverse comments, the direct
final rule will be withdrawn and all
public comments received will be
addressed in a subsequent final rule
based on this proposed rule. EPA will
not institute a second comment period.
Any parties interested in commenting
on this action should do so at this time.
Please note that if EPA receives adverse

comment on an amendment, paragraph,
or section of this rule and if that
provision may be severed from the
remainder of the rule, EPA may adopt
as final those provisions of the rule that
are not the subject of an adverse
comment.

For additional information, see the
direct final rule which is located in the
Rules Section of this Federal Register.

Dated: September 28, 2005.
Robert W. Varney,
Regional Administrator, EPA New England.
[FR Doc. 05-21193 Filed 10-21-05; 8:45 am|]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52

[RO1-OAR-2005-CT-0002; A-1-FRL-7967—
1]

Approval and Promulgation of Air
Quality Implementation Plans;
Connecticut; VOC RACT Orders for
Hitchcock Chair Co., Ltd.; Kimberly
Clark Corp.; Watson Laboratories, Inc.;
and Ross & Roberts, Inc.

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Proposed rule.

SUMMARY: The EPA is proposing to
approve State Implementation Plan
(SIP) revisions submitted by the State of
Connecticut. These revisions
incorporate volatile organic compound
(VOC) reasonably available control
technology (RACT) state consent orders
for Hitchcock Chair Co., Ltd.; Kimberly
Clark Corp.; Watson Laboratories, Inc.;
and Ross & Roberts, Inc. into the
Connecticut SIP. This action will have
a beneficial effect on air quality by
reducing VOC emissions which
contribute to ground-level ozone
formation. EPA is taking this action in
accordance with the Clean Air Act.
DATES: Written comments must be
received on or before November 23,
2005.

ADDRESSES: Submit your comments,
identified by Regional Material in
EDocket (RME) ID Number RO1-OAR—-
2005—CT—-0002 by one of the following
methods:

1. Federal eRulemaking Portal:
http://www.regulations.gov. Follow the
on-line instructions for submitting
comments.

2. Agency Web site: http://
docket.epa.gov/rmepub/, Regional
Material in EDocket (RME), EPA’s
electronic public docket and comment
system, is EPA’s preferred method for

receiving comments. Once in the
system, select “quick search,” then key
in the appropriate RME Docket
identification number. Follow the on-
line instructions for submitting
comments.

3. E-mail: conroy.dave@epa.gov.

4. Fax: (617) 918—0661.

5. Mail: “RME ID Number RO1-OAR~
2005-CT-0002,” David Conroy, Chief,
Air Programs Branch, Office of
Ecosystem Protection, U.S.
Environmental Protection Agency, EPA
New England Regional Office, One
Congress Street, Suite 1100 (mail code
CAQ), Boston, MA 02114-2023.

6. Hand Delivery or Courier. Deliver
your comments to: David Conroy, Chief,
Air Programs Branch, Office of
Ecosystem Protection, U.S.
Environmental Protection Agency, EPA
New England Regional Office, One
Congress Street, 11th floor (CAQ),
Boston, MA 02114-2023. Such
deliveries are only accepted during the
Regional Office’s normal hours of
operation. The Regional Office’s official
hours of business are Monday through
Friday, 8:30 to 4:30, excluding federal
holidays.

Please see the direct final rule which
is located in the Rules section of this
Federal Register for detailed
instructions on how to submit
comments.

FOR FURTHER INFORMATION CONTACT:
Alison C. Simcox, Air Quality Planning
Unit, U.S. Environmental Protection
Agency, EPA New England Regional
Office, One Congress Street, Suite 1100
(CAQ), Boston, MA 02114-2023,
telephone number (617) 918-1684, fax
(617) 918—-0684, e-mail:
simcox.alison@epa.gov.

SUPPLEMENTARY INFORMATION: In the
Final Rules section of this Federal
Register, EPA is approving the State’s
SIP submittals as a direct final rule
without prior proposal because the
Agency views these as noncontroversial
submittals and anticipates no adverse
comments. A detailed rationale for the
approval is set forth in the direct final
rule. If no adverse comments are
received in response to this action rule,
no further activity is contemplated. If
EPA receives adverse comments, the
direct final rule will be withdrawn and
all public comments received will be
addressed in a subsequent final rule
based on this proposed rule. EPA will
not institute a second comment period.
Any parties interested in commenting
on this action should do so at this time.
Please note that if EPA receives adverse
comment on an amendment, paragraph,
or section of this rule and if that
provision may be severed from the
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remainder of the rule, EPA may adopt
as final those provisions of the rule that
are not the subject of an adverse
comment.

For additional information, see the
direct final rule which is located in the
Rules section of this Federal Register.

Dated: August 11, 2005.
Ira W. Leighton,

Acting Regional Administrator, EPA New
England.

[FR Doc. 05-21195 Filed 10—-21-05; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 63

[OAR-2003-0197; FRL —7987-5]

RIN 2060—-AK09

Ethylene Oxide Emissions Standards
for Sterilization Facilities

AGENCY: Environmental Protection
Agency (EPA).

ACTION: Proposed decision; request for
public comment.

SUMMARY: On December 6, 1994, we
promulgated Ethylene Oxide Emission
Standards for Sterilization Facilities (59
FR 62585). The national emission
standards limit and control hazardous
air pollutants (HAP) that are known or
suspected to cause cancer or have other
serious health or environmental effect.
Section 112(f)(2) of the Clean Air Act
(CAA) directs EPA to assess the risk
remaining (residual risk) after the
application of national emission
standards controls and revise as
necessary to protect public health. Also,
CAA section 112(d)(6) requires us to
review and to revise the national
emission standards as necessary by
taking into account developments in
practices, processes, and control
technologies. The proposal announces a
decision and requests public comments
on the residual risk assessment and
technology review for the national
emission standards. We are proposing
no further action at this time to revise
the national emission standards.
DATES: Comments. Comments must be
received on or before December 8, 2005.
Public Hearing. If anyone contacts EPA
requesting to speak at a public hearing
by November 8, 2005, a public hearing
will be held approximately 20 days
following publication of this notice in
the Federal Register.
ADDRESSES: Submit your comments,
identified by Docket ID No. OAR-2003—

0197 (Legacy Docket A—88-03), by one
of the following methods:

¢ Federal eRulemaking Portal: http://
www.regulations.gov. Follow the on-line
instructions for submitting comments.

e Agency Web site: http://
www.epa.gov/edocket. EDOCKET, EPA’s
electronic public docket and comment
system, is EPA’s preferred method for
receiving comments. Follow the on-line
instructions for submitting comments.

e E-mail: a-and-r-docket@epa.gov.

e Fax: (202) 566—1741.

e Mail: Air Docket, EPA, Mailcode:
6102T, 1200 Pennsylvania Avenue,
NW., Washington, DC 20460. Please
include a total of two copies.

e Hand Delivery: EPA, 1301
Constitution Avenue, NW., Room B102,
Washington, DC 20460. Such deliveries
are only accepted during the Docket’s
normal hours of operation, and special
arrangements should be made for
deliveries of boxed information.

Instructions: Direct your comments to
Docket ID No. OAR-2003—-0197 (Legacy
Docket A—88-03). The EPA’s policy is
that all comments received will be
included in the public docket without
change and may be made available
online at http://www.epa.gov/edocket,
including any personal information
provided, unless the comment includes
information claimed to be Confidential
Business Information (CBI) or other
information whose disclosure is
restricted by statute. Do not submit
information that you consider to be CBI
or otherwise protected through
EDOCKET, regulations.gov, or e-mail.
The EPA EDOCKET and the Federal
regulations.gov Web sites are
“anonymous access’’ systems, which
means EPA will not know your identity
or contact information unless you
provide it in the body of your comment.
If you send an e-mail comment directly
to EPA without going through
EDOCKET or regulations.gov, your e-
mail address will be automatically
captured and included as part of the
comment that is placed in the public
docket and made available on the
Internet. If you submit an electronic
comment, EPA recommends that you
include your name and other contact
information in the body of your
comment and with any disk or CD-ROM
you submit. If EPA cannot read your
comment due to technical difficulties
and cannot contact you for clarification,
EPA may not be able to consider your
comment. Electronic files should avoid
the use of special characters, any form
of encryption, and be free of any defects
or viruses.

Docket: All documents in the docket
are listed in the EDOCKET index at
http://www.epa.gov/edocket. Although
listed in the index, some information is
not publicly available, i.e., CBI or other
information whose disclosure is
restricted by statute. Certain other
material, such as copyrighted material,
is not placed on the Internet and will be
publicly available only in hard copy
form. Publicly available docket
materials are available either
electronically in EDOCKET or in hard
copy at the Air and Radiation Docket,
EPA/DC, EPA West, Room B102, 1301
Constitution Avenue, NW., Washington,
DC. The Public Reading Room is open
from 8:30 a.m. to 4:30 p.m., Monday
through Friday, excluding legal
holidays. The telephone number for the
Public Reading Room is (202) 566—1744,
and the telephone number for the Air
and Radiation Docket is (202) 566—1742.

Public Hearing. If a public hearing is
held, it will begin at 10 a.m. and will
be held at the EPA’s campus in Research
Triangle Park, North Carolina, or at an
alternate facility nearby. Persons
interested in presenting oral testimony
or inquiring as to whether a public
hearing is to be held should contact Mr.
David Markwordt, Policy Planning and
Standards Group, Emission Standards
Division, U.S. EPA (C439-04), Research
Triangle Park, NC 27711, telephone
(919) 541-0837.

FOR FURTHER INFORMATION CONTACT: For
additional information on this proposed
decision, review the reports listed in the
SUPPLEMENTARY INFORMATION section.

General and technical information.
Mr. David Markwordt, EPA, Office of
Air Quality Planning and Standards,
Emission Standards Division, Policy
Planning and Standards Group (C439-
04), Research Triangle Park, North
Carolina 27711, telephone (919) 541—
0837, facsimile number (919) 541-0942,
electronic mail (e-mail) address:
markwordt.david@epa.gov.

Residual risk assessment information.
Mr. Mark Morris, EPA, Office of Air
Quality Planning and Standards,
Emission Standards Division, Risk and
Exposure Assessment Group (C404—-01),
Research Triangle Park, North Carolina
27711, telephone (919) 541-5416,
facsimile number (919) 541-0840,
electronic mail (e-mail) address:
morris.mark@epa.gov.

SUPPLEMENTARY INFORMATION:

Regulated Entities. The regulated
categories and entities affected by the
national emission standards include:
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Category

NAICS*

Examples of regulated
entities

Industry

3841, 3842
2834, 5122, 2831, 2833 .............
2099, 5149, 2034, 2035, 2046 ...
7399, 7218, 8091

Medical suppliers.
Pharmaceuticals.
Spice manufacturers.
Contract sterilizers.

* North American Information Classification System.

This table is not intended to be
exhaustive, but rather provides a guide

for readers regarding entities likely to be

affected by the national emission
standards. To determine whether your
facility would be affected by the

national emission standards, you should

examine the applicability criteria in 40
CFR 63.360. If you have any questions
regarding the applicability of the
national emission standards to a
particular entity, consult either the air
permit authority for the entity or your
EPA regional representative as listed in
40 CFR 63.13.

Worldwide Web (WWW). In addition
to being available in the docket, an
electronic copy of today’s proposed
decision will also be available on the
WWW through the Technology Transfer
Network (TTN). Following signature, a
copy of the proposed decision will be
posted on the TTN’s policy and
guidance page for newly proposed or
promulgated rules at the following
address: http://www.epa.gov/ttn/oarpg/.
The TTN provides information and
technology exchange in various areas of
air pollution control.

Reports for Public Comment. We have
prepared two summary memoranda
covering the rationale for the proposed
decision and the residual risk analyses.
These memoranda are entitled:
“Technology Review and Residual Risk
Development for the Ethylene Oxide
Commercial Sterilization NESHAP,”
and “Residual Risk Assessment for the
Ethylene Oxide Commercial
Sterilization Source Category.” Both
reports are in the Docket No. OAR—
2003-0197 (Legacy Docket A—88-03).
See the preceding Docket section for
docket information and availability.

Outline

The information presented in this
preamble is organized as follows:

1. Background

A. What is the statutory authority for these
actions?

B. What is our approach for developing
residual risk standards?

C. What are the current standards?

D. What are the results of the residual risk
assessment?

E. What are our conclusions regarding the
need for more stringent standards under
section 112(f)(2)?

F. How are we addressing GACT at area
sources for purposes of section 112(f)?

G. What are the results of the technology
review?

II. Statutory and Executive Order Reviews

A. Executive Order 12866: Regulatory
Planning and Review

B. Paperwork Reduction Act

C. Regulatory Flexibility Act

D. Unfunded Mandates Reform Act

E. Executive Order 13132: Federalism

F. Executive Order 13175: Consultation
and Coordination With Indian Tribal
Governments

G. Executive Order 13045: Protection of
Children from Environmental Health &
Safety Risks

H. Executive Order 13211: Actions That
Significantly Affect Energy Supply,
Distribution, or Use

I. National Technology Transfer
Advancement Act

I. Background

A. What is the statutory authority for
these actions?

Section 112 of the CAA establishes a
two-stage regulatory process to address
emissions of HAP from stationary
sources. In the first stage, after EPA has
identified categories of sources emitting
one or more of the HAP listed in the
CAA, section 112(d) calls for us to
promulgate national technology-based
emission standards for sources within
those categories that emit or have the
potential to emit any single HAP at a
rate of 10 tons or more per year or any
combination of HAP at a rate of 25 tons
or more per year (known as “‘major
sources”), as well as for certain “area
sources” emitting less than those
amounts. These technology-based
national emission standards must reflect
the maximum reductions of HAP
achievable (after considering cost,
energy requirements, and non-air health
and environmental impacts) and are
commonly referred to as maximum
achievable control technology (MACT)
standards.

For area sources, CAA section
112(d)(5) provides that in lieu of MACT,
the Administrator may elect to
promulgate standards or requirements
which provide for the use of generally
available control technologies or
management practices and such
standards are commonly referred to as

generally available control technology
(GACT) standards.

On December 6, 1994 (59 FR 62585),
we promulgated national emission
standards for Ethylene Oxide
Commercial Sterilization and
Fumigation Operations. In that final
rule, we set MACT for major sources
under section 112(d)(2). As for area
sources, we established MACT
standards for certain emission points
pursuant to section 112(d)(2) and GACT
standards for other emission points
pursuant to section 112(d)(5).

Section 112(d)(6) provides that EPA
review these technology-based
standards and revise them ‘““as necessary
(taking into account developments in
practices, processes and control
technologies)’”” no less frequently than
every 8 years.

The second stage in standard setting
is described in section 112(f) of the
CAA. This provision requires, first, that
EPA prepare a Report to Congress
discussing (among other things)
methods of calculating risk posed (or
potentially posed) by sources after
implementation of the MACT standards,
the public health significance of those
risks, the means and costs of controlling
them, actual health effects to persons in
proximity to emitting sources, and
recommendations as to legislation
regarding such remaining risk. EPA
prepared and submitted the ‘“Residual
Risk Report to Congress,” EPA-453/R—
99-001, in March 1999. The Congress
did not act on any of the
recommendations in the report,
triggering the second stage of the
standard-setting process, the residual
risk phase.

Section 112(f)(2) requires us to
determine for each section 112(d) source
category whether the national emission
standards protect public health with an
ample margin of safety. If the national
emission standards for HAP “‘classified
as a known, probable, or possible
human carcinogen do not reduce
lifetime excess cancer risks to the
individual most exposed to emissions
from a source in the category or
subcategory to less than one in one
million,” EPA must promulgate residual
risk standards for the source category (or
subcategory) as necessary to provide an
ample margin of safety. EPA must also
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adopt more stringent standards to
prevent an adverse environmental effect
(defined in section 112(a)(7) as “any
significant and widespread adverse
effect * * * to wildlife, aquatic life, or
natural resources * * *.”), but must
consider cost, energy, safety, and other
relevant factors in doing so.

Section 112(f)(5) expressly provides,
however, that EPA is not required to
conduct any review under section 112(f)
or promulgate any emissions limitations
under that subsection for any area
source listed pursuant to section
112(c)(3) for which EPA has issued
GACT standards. Thus, although EPA
has discretion to conduct a residual risk
review under section 112(f) for area
sources for which it has established
GACT, it is not required to do so. See
CAA section 112(f)(5).

B. What is our approach for developing
residual risk standards?

Following our initial determination
that the individual most exposed for the
emissions category considered exceeds a
1-in-1 million lifetime excess cancer
risk, our approach to developing
residual risk standards is based on a
two-step determination of acceptable
risk and ample margin of safety. The
first step, consideration of acceptable
risk, is only a starting point for the
analysis that determines the final
standards. The second step determines
the ample margin of safety which
corresponds to the levels at which the
standards are set.

The terms “individual most exposed,”
“acceptable level,” and “ample margin
of safety’” are not specifically defined in
the CAA. However, CAA section
112(f)(2)(B) refers positively to the
interpretation of these terms in our 1989
rulemaking (54 FR 38044, September 14,
1989), “National Emission Standards for
Hazardous Air Pollutants (NESHAP):
Benzene Emissions from Maleic
Anhydride Plants, Ethylbenzene/
Styrene Plants, Benzene Storage Vessels,
Benzene Equipment Leaks, and Coke
By-Product Recovery Plants,” (Benzene
NESHAP). We read CAA section
112(f)(2)(B) as essentially directing us to
use the interpretation set out in that
notice ! or to utilize approaches
affording at least the same level of
protection.2 We likewise notified

1This reading is confirmed by the Legislative
History to CAA section 112(f); see, e.g., “A
Legislative History of the Clean Air Act
Amendments of 1990,” vol. 1, page 877 (Senate
Debate on Conference Report).

2Legislative History, vol. 1, p. 877, stating,
“* * * the managers intend that the Administrator
shall interpret this requirement [to establish
standards reflecting an ample margin of safety] in
a manner no less protective of the most exposed

Congress in its Residual Risk Report that
we intended to use the Benzene
NESHAP approach in making CAA
section 112(f) residual risk
determinations.3

In the Benzene NESHAP (54 FR
38044-45, September 14, 1989), we
stated as an overall objective:

* * *in protecting public health with an
ample margin of safety, we strive to provide
maximum feasible protection against risks to
health from hazardous air pollutants by: (1)
protecting the greatest number of persons
possible to an individual lifetime risk level
no higher than approximately 1 in 1 million;
and (2) limiting to no higher than
approximately 1 in 10 thousand [i.e., 100 in
a million] the estimated risk that a person
living near a facility would have if he or she
were exposed to the maximum pollutant
concentrations for 70 years.

As explained more fully in our
Residual Risk Report to Congress, these
goals are not “rigid line[s] for
acceptability,” but rather broad
objectives to be weighed “with a series
of other health measures and factors.” 4

C. What are the current standards?

The Ethylene Oxide Emission
Standards for Sterilization Facilities
were promulgated on December 6, 1994
(59 FR 62585) and cover ethylene oxide,
the only HAP emitted from the
sterilization/fumigation process. The
national emission standards regulate
both major and area sources; the
emission points regulated are the main
sterilization and aeration room vents.
The standards for major sources require
that sources reduce main sterilization
and aeration room vent emissions by 99
percent. The standards for area sources
require that sources reduce main
sterilization vent emissions by 99
percent.

During the development of the
national emission standards, we
estimated that there were approximately
188 facilities nationwide, of which 47
were major sources. Usually, these
operations are not located at facilities
with other types of HAP-emitting
sources. The majority of sterilization
facilities process on a contract basis, but
some medical supply and spice
manufacturers sterilize their own
products. We estimated that the national
emission standards would reduce
emissions of ethylene oxide by 1,000
tons annually.

individual than the policy set forth in the
Administrator’s benzene regulations * * *.”

3 “Residual Risk Report to Congress,” March
1999, EPA—-453/R-99-001, page ES—-11.

41d.

D. What are the results of the residual
risk assessment?

Pursuant to CAA section 112(f)(2), we
prepared a risk assessment to determine
the residual risk posed by ethylene
oxide sterilization facilities after
implementation of the ethylene oxide
national emission standards. The
number of facilities in the source
category has decreased since the
development of the national emission
standards for various reasons, including
industry consolidation. We developed a
list of 76 facilities that currently
comprises both the major and area
source categories, based on information
primarily from the following three
sources: (1) The 1999 National
Emissions Inventory (NEI), (2) the 2000
Toxics Release Inventory (TRI), and (3)
the Ethylene Oxide Sterilization
Association (EOSA). We used these data
sources for emissions and emission
point release parameters in dispersion
modeling.

As stated previously, consistent with
section 112(f)(2), EPA must determine
for each section 112(d) source category
whether the MACT standards protect
public health with an ample margin of
safety. Because MACT and GACT are
both required of some area sources, risk
attributed to GACT emission points are
included in the overall modeled risks
for MACT. Therefore, the risks
presented below are higher than just
those risks attributed solely to emission
points for which we established MACT
in 1994.

Using the above-noted information,
we modeled ambient concentrations
near these facilities and calculated the
risk of possible chronic cancer and
noncancer health effects and evaluated
whether acute exposures might exceed
relevant health thresholds. We found
that individual lifetime cancer risks
exceeded 1-in-1 million in areas near 44
of the 76 modeled sources, and
approximately 250,000 people live in
these areas. Individual lifetime cancer
risks exceeded 10-in-1 million in areas
near 19 sources, and approximately
7,300 people live in these areas. The
highest calculated individual lifetime
cancer risk was 90-in-1 million at one
facility.

An EPA assessment for ethylene oxide
is currently under way. The EPA has not
yet completed a full evaluation of the
data on which it will determine an EPA
cancer unit risk estimate for ethylene
oxide. The EPA is also developing an
acute reference exposure value for
ethylene oxide. The schedule for both of
these actions can be found at: http://
cfpub.epa.gov/iristrac.
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Under section 112(0)(7) of the CAA,
we are required to issue revised cancer
guidelines prior to the promulgation of
the first residual risk rule under section
112(f) (an implication being that we
should consider these revisions in the
various residual risk rules). We have
issued revised cancer guidelines and
also supplemental guidance which deal
specifically with assessing the potential
added susceptibility from early-life
exposure to carcinogens. The
supplemental guidance provides an
approach for adjusting risk estimates to
incorporate the potential for increased
risk due to early-life exposures to
chemicals that are thought to be
carcinogenic by a mutagenic mode of
action. We are currently evaluating the
available scientific information
associated with ethylene oxide to see if
“age dependent adjustment factors”
should be applied when assessing
cancer risk for early-life exposures
which cause cancer through a
mutagenic mode. If the scientific
information indicates that it is
appropriate to apply age dependent
adjustment factors, then we will
reassess the risks from exposure to
ethylene oxide prior to the
promulgation of the final rule.

Estimated annual cancer incidence
rates were also calculated from
predicted individual cancer risks for the
people reported to reside in the U.S.
census blocks within the modeled area
around each facility (i.e., within 50
kilometers). For the 44 facilities for
which estimated maximum individual
cancer risk is greater than 1-in-1
million, the summed estimated annual
cancer incidence is 0.01 cases per year.
Across all 76 modeled facilities, the
total estimated annual incidence is 0.04
cases per year. We estimated that values
presented here are incremental rates
based on modeled concentrations and
2000 U.S. census data, and they should
not be interpreted as actual cancer
incidence rates derived from
observations of disease occurrence over
time (such as cancer incidence rates that
may be reported based on
epidemiological studies).

The highest chronic noncancer hazard
index was 0.03. This means that the
highest lifetime exposures to ethylene
oxide were only 3 percent of the chronic
noncancer reference concentration
(RfC). Finally, we found that acute
exposures, which were calculated by
assuming the maximum hourly
emissions rate and worst-case
meteorological conditions, did not
exceed any of the relevant health
thresholds for acute effects for ethylene
oxide.

We also consider an adverse
environmental effect as a part of a
residual risk assessment. Regarding the
inhalation exposure pathway for
terrestrial mammals, we conclude that
human toxicity values for the inhalation
pathway are generally protective of
terrestrial mammals. Because the
maximum cancer and noncancer
hazards to humans from inhalation
exposure are relatively low, we expect
no significant and widespread adverse
effects to terrestrial mammals from
inhalation exposure to ethylene oxide
from commercial sterilization facilities.

Some HAP which are persistent and
bioaccumulative can also pose risks via
pathways other than inhalation (e.g., by
depositing to the ground and entering
the food chain). The EPA has developed
a list of persistent, bioaccumulative, and
toxic (PBT) HAP based on information
from the Pollution Prevention program,
the Great Waters program, the TRI, and
additional analysis conducted by the
Office of Air Quality Planning and
Standards. Ethylene oxide is not on the
list of PBT. Consequently, we conclude
the noninhalation risks to be minimal,
and we conclude that a quantitative risk
assessment for multipathway exposures
is unnecessary.

The details of this analysis can be
found in our “Memorandum: Data and
Assumptions Used for the Screening-
level Residual Risk Analysis of the
Commercial Ethylene Oxide Sterilizers
and Fumigators Source Category’” and
the supporting ““Memorandum: Residual
Risk Assessment for Ethylene Oxide
Commercial Sterilization Source
Category.” See ‘“Reports for Public
Comment” in the SUPPLEMENTARY
INFORMATION section above for
information on obtaining these reports.

E. What are our conclusions regarding
the need for more stringent standards
under section 112(f)(2)?

In the first step of the decision-
making process under section 112(f)(2),
the determination of acceptability, we
note that the maximum individual
excess lifetime cancer risk associated
with any facility with MACT is less than
what we would normally consider as
the upper limit of acceptable risk (i.e.,
less than 100-in-1 million).5 Therefore,
we are satisfied that these sources

5 Although we conducted a risk assessment which
included emissions from those vents for which we
set GACT in 1994, we are exercising our discretion
under section 112(f)(5) not to undertake the section
112(f)(2) analysis for those GACT emission points.

See CAA sections 112(f)(2)(A), (B) and (f)(5). The
discussion in this section of the preamble,
therefore, is limited to those emission points for
which we established MACT in 1994.

represent acceptable risk without the
need for further more stringent controls.

In the second step of the ample
margin of safety framework under
section 112(f)(2), we consider setting
standards at a level which may be equal
to, or lower than, the acceptable risk
level and which protects public health
with an ample margin of safety. In
making the determination, we
considered the estimate of health risk
and other health information along with
additional factors relating to the
appropriate level of control, including
costs and economic impacts of controls,
technological feasibility, uncertainties,
and other relevant factors.

Because our conservative risk
estimates suggest facilities in the
category continue to pose risks
exceeding 1-in-1 million after the
application of MACT, we considered
additional controls, such as new
technology or alternative controls, to
reduce emissions and associated risks.
In 2001, while investigating the safety
issue associated with chamber exhaust
vents, we did not find any new
technology or alternative controls for
any of the vents—chamber, sterilizer or
aeration room vents. We also found no
data to support the addition of down
stream control devices to existing
control means as a way of further
reducing emissions. This discussion can
be found in our “Memorandum:
Technology Review and Residual Risk
Data Development for the Ethylene
Oxide Commercial Sterilization
NESHAP.” We concluded that further
controls would not meaningfully reduce
emissions from emission vents
controlled with MACT at both major
and area sources.

While no additional control measures
for emission vents controlled with
MACT have been identified that would
result in a meaningful reduction of
emissions, we are aware of existing
State rules which have control limits
exceeding the 99 percent MACT
requirement. The State of California’s
emissions reductions requirement for
the main sterilizer vent is 99.9 percent;
this requirement was enacted prior to
promulgation of the Federal
requirements.

We do not have data to confirm that
all facilities are capable of achieving
99.9 percent on a continuous basis. In
1994, in support of the Federal control
limit, we concluded both rules are
sufficiently stringent to require
application of the same technologies.
We concluded it reasonable to assume
the same technologies perform
similarly, i.e., those facilities outside of
California are on average likely to
achieve emissions reductions similar to
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those in California. We concluded that
tightening the current standards would
not meaningfully reduce risks.

The EPA requests comments
specifically addressing our conclusion
that the tightening of the current
standards would not meaningfully
reduce emissions or risks. Both EPA’s
and California’s rules require a test to
demonstrate compliance with the
emissions reductions limit and
continuous monitoring of the control
equipment to ensure proper operation
and maintenance. Initial compliance
tests are performed one time and on a
very narrow set of operating conditions.
The test results are too limited to
determine if there are any meaningful
differences in control technology
lifetime performance associated with a
99 percent and 99.9 percent
performance limit. Specifically, there
are several questions on which we are
requesting public comment:

o Are there available test data
demonstrating achievability of 99.9
percent emissions reductions on a
continuous basis for the main sterilizer
vent?

o Are there available test data
demonstrating a meaningful difference
in lifetime control performance between
the same technology when it is subject
to either the 99 or 99.9 percent
emissions reductions requirement?

o Are there available test data
demonstrating all similar existing
control technology is capable of
achieving 99.9 percent emissions
reductions on a continuous basis?

e Are there available data showing
the variance in long-term performance
for similar technology complying with
the 99 or 99.9 percent emissions
reductions limit?

e Are there additional costs
associated with increasing the percent
reduction from 99 to 99.9 percent?

We also considered prohibiting the
use of ethylene oxide for new facilities,
which would necessitate the use of an
alternative sterilization process. The
Food and Drug Administration (FDA)
has primary authority to regulate the use
of sterilization methods. The FDA
issued guidance (510(k) Sterility Review
Guidance K90-1, August 30, 2002
(“FDA Guidance”)) to facilitate
nontraditional sterilization methods.
The FDA stated in the guidance that the
FDA “has had little or no experience
with these methods for achieving
sterilization and is concerned about a
manufacturer’s ability to successfully
use such methods without adversely
affecting the sterility assurance level
* * * > If the use of ethylene oxide
were prohibited, manufacturers of
products requiring sterilization would

have to reconsider the device and
packaging material, its compatibility
with the nontraditional sterilizing agent,
the packaging configuration, the ability
of the nontraditional sterilant to
penetrate the packaging, the cost, and
availability. Because these
nontraditional sterilization methods are
less known, manufacturers would have
to submit to FDA their validation data
for review. Nontraditional sterilization
operations cannot be used to sterilize
materials until they have been
validated. Prohibiting the use of
ethylene oxide carries the risk of
creating a void where some products
may not be able to be sterilized until
newer systems are designed and
validated. Until such time as these
nontraditional sterilization techniques
may be used under FDA rules, these
techniques are not considered available
for the purpose of reducing emissions.

Radiation (gamma and electron beam)
can be used to sterilize many products.
Radiation sterilization has been used for
about half of the products sterilized in
the U.S. However, these sterilization
techniques are limited in their
applications. For example, gamma
radiation has potentially damaging
effects on products, particularly those
products that contain polymers. And,
radiation technology is completely
different from chamber sterilization.
Ethylene oxide and radiation
technologies (both gamma and e-beam)
share no common equipment. Any
conversion would involve scrapping the
ethylene oxide chambers and the related
specialized equipment and systems, and
likely displacing the existing workforce.
Additionally, the ethylene oxide
sterilization facility would not meet
requirements for a radiation facility. To
construct a radiation facility, special
shielding (huge concrete/lead shields)
and storage pools need to be
incorporated into the design of both the
building and the process.

As stated previously, further controls
for emission vents controlled with
MACT at both major and area sources
do not meaningfully reduce emissions
or the corresponding risks. Further, the
review has shown that both the
noncancer and acute risks from this
source category are below their relevant
health thresholds. As a result, we
conclude that no additional control
should be required because an ample
margin of safety (considering cost,
technical feasibility, and other factors)
has been achieved by the national
emission standards.

Thus, we conclude that the level of
risk resulting from the limits in the
national emission standards is
acceptable for these source categories,

and that changes to the national
emission standards are not required to
satisfy section 112(f) of the CAA.

As discussed above, the EPA is
developing a cancer unit risk estimate
for ethylene oxide. If the EPA value
becomes available before the
promulgation of the final rule, we will
reevaluate whether the risks are
acceptable and whether an ample
margin of safety has been achieved.

F. How are we addressing GACT at area
sources for purposes of section 112(f)?

As noted above, section 112(f)(5)
provides that EPA may, but is not
required to, conduct any review under
section 112(f) or promulgate any
emissions limitations under that
subsection for any area source for which
an emissions standard is promugated as
GACT. The CAA clearly permits EPA to
review area source emissions under
section 112(f)(2), even when the agency
issued GACT standards under section
112(d)(5) during its initial review. What
is less clear is what the approach should
be when the agency has “mixed” its
emission standards (i.e., issued both
MACT and GACT standards) for an area
source category. In this instance, for
example, EPA has issued MACT
standards, under section 112(d)(1), for
sterilizer vents and chamber exhaust
vents; and GACT standards, under
section 112(d)(5), for aeration room
vents. This leaves open the question of
which emissions points should be
reviewed under a subsequent section
112(f)(2) review. In this instance, EPA
has undertaken an analysis under
section 112(f)(2) for the area emissions
standards that were issued as MACT
standards, but the Agency has exercised
its discretion and chosen not to perform
an section 112(f)(2) analysis for those
emissions points for which we
established GACT. The Agency may
have other alternatives legally available,
however. For example, because the
Administrator is not required to perform
a residual risk analysis for any area
source category when the Agency has
previously promulgated “an emissions
standard” pursuant to section 112(d)(5),
it is at least arguable that, by using the
singular article “an,” Congress intended
to permit the Agency discretion to
decline to review the area source
category, in its entirety, under section
112(f)(2) in appropriate “mixed” cases.
The Agency seeks comment on the
Agency’s range of discretion under
section 112(f)(5) and suggestions on
what factors should guide decisions
about its approach in future
rulemakings.
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G. What are the results of the technology
review?

Section 112(d)(6) of the CAA requires
us to review and revise as necessary
(taking into account developments in
practices, processes, and control
technologies) emission standards
promulgated under this section no less
often than every 8 years. In the course
of our review, we investigated emission
control levels and the potential for
additional emissions reductions from
existing affected facilities within the
ethylene oxide commercial sterilization
source category. Because the three vents
associated with these facilities (i.e., the
main sterilization, aeration room, and
chamber exhaust emission vents) are the
same for both major and area sources,
the conclusions concerning technology
apply to both source categories. We
found that additional controls for
emission vents controlled with either
MACT or GACT would achieve at best,
minimal emission and risk reductions at
a very high cost. In our review, we did
not identify any significant
developments in practices, processes, or
control technologies since promulgation
of the national emission standards in
1994.

For new major sources where MACT
requires emissions reductions of 99
percent, we considered increasing the
emissions reductions limit to 99.9
percent in the national emission
standards. A new limit would only
apply to affected new sources (a new
facility for the standards), while existing
sources would still be subject to the
current limits. As stated previously, we
do not have data to confirm that
facilities are capable of achieving 99.9
percent on a continuous basis.
Therefore, the 99 percent emissions
reductions requirement of the national
emission standards is considered to be
the best control level in practice
nationally. We conclude that the new
source standard for the emissions
reductions limit should be kept the
same as that for existing, and that no
further revisions to the National
Emission Standards for Ethylene Oxide
Sterilization Facilities are needed.

In the original generally GACT
determination for new area sources, no
control requirements were established
due to the high cost (59 FR 10598-99).
In our review, we did not identify any
significant developments in practices,
processes, or control technologies since
promulgation of the national emission
standards in 1994 which would reduce
the costs of applying controls to new
area sources.

Because the national emission
standards continue to represent the best

controls that can be implemented
nationally, we are proposing not to
revise the National Emission Standards
for Ethylene Oxide Sterilization
Facilities under CAA section 112(f) or
112(d)(6).

II. Statutory and Executive Order
Reviews

A. Executive Order 12866: Regulatory
Planning and Review

Under Executive Order 12866 (58 FR
51735, October 4, 1993), EPA must
determine whether a regulation is
“significant” and, therefore, subject to
Office of Management and Budget
(OMB) review and the requirements of
the Executive Order. The Executive
Order defines ““significant regulatory
action” as one that is likely to result in
a rule that may:

(1) Have an annual effect on the
economy of $100 million or more, or
adversely affect in a material way the
economy, a sector of the economy,
productivity, competition, jobs, the
environment, public health or safety, or
State, local, or tribal government
communities;

(2) Create a serious inconsistency or
otherwise interfere with an action taken
or planned by another agency;

(3) Materially alter the budgetary
impact of entitlements, grants, user fees,
or loan programs, or the rights and
obligations of recipients thereof; or

(4) Raise novel or policy issues arising
out of legal mandates, the President’s
priorities, or the principles set forth in
the Executive Order.

It has been determined that today’s
proposed decision is a ‘“‘significant
regulatory action” under the terms of
Executive Order 12866 because it raises
novel legal or policy issues arising out
of legal mandates, the President’s
priorities, or the principles set forth in
the Executive Order. Therefore, today’s
proposed decision was submitted to
OMB for review. However, today’s
proposed decision will result in no
additional cost impacts beyond those
estimated for the current national
emission standards. Changes made in
response to OMB suggestions or
recommendations will be documented
in the public record.

B. Paperwork Reduction Act

This action does not impose any new
information collection burden under the
provisions of the Paperwork Reduction
Act, 44 U.S.C. et seq. Today’s proposed
decision will not change the burden
estimates from those developed and
approved for the national emission
standards. In 1994, OMB approved the
information collection requirements for

the national emission standards under
the provisions of the Paperwork
Reduction Act, 44 U.S.C. 3501 et seq.,
and assigned OMB control number
2060-0283.

Burden means the total time, effort, or
financial resources expended by persons
to generate, maintain, retain, or disclose
or provide information to or for a
Federal agency. This includes the time
needed to review instructions; develop,
acquire, install, and utilize technology
and systems for the purposes of
collecting, validating, and verifying
information, processing and
maintaining information, and disclosing
and providing information; adjust the
existing ways to comply with any
previously applicable instructions and
requirements; train personnel to be able
to respond to a collection of
information; search data sources;
complete and review the collection of
information; and transmit or otherwise
disclose the information.

An agency may not conduct or
sponsor, and a person is not required to
respond to, a collection of information
unless it displays a currently valid OMB
control number. The OMB control
numbers for EPA’s regulations are listed
in 40 CFR part 9 and 48 CFR chapter 15.

EPA has established a public docket
for this action, which includes the ICR,
under Docket ID number OAR 2003—
0197, which can be found in http://
www.epa.gov/edocket. Today’s
proposed decision will not change the
burden estimates from those developed
and approved in 1994 for the national
emission standards.

C. Regulatory Flexibility Act

The Regulatory Flexibility Act (RFA)
generally requires an agency to prepare
a regulatory flexibility analysis of any
rule subject to notice and comment
rulemaking requirements under the
Administrative Procedure Act or any
other statute unless the agency certifies
that the rule will not have a significant
economic impact on a substantial
number of small entities. Small entities
include small businesses, small
organizations, and small governmental
jurisdictions.

For purposes of assessing the impacts
of today’s proposed decision on small
entities, small entity is defined as: (1) A
small business whose parent company
has fewer than 100 or 1,500 employees,
or a maximum of $5 million to $18.5
million in revenues, depending on the
size definition for the affected North
American Industry Classification
System (NAICS) code; (2) a small
governmental jurisdiction that is a
government of a city, county, town,
school district or special district with a
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population of less than 50,000; and (3)

a small organization that is any not-for-
profit enterprise which is independently
owned and operated and is not
dominant in its field. It should be noted
that the small business definition
applied to each industry by NAICS code
is that listed in the Small Business
Administration (SBA) size standards (13
CFR 121).

After considering the economic
impacts of today’s proposed decision on
small entities, I certify that the decision
will not have a significant economic
impact on a substantial number of small
entities. The proposed decision will not
impose any requirements on small
entities. Today’s proposal announces a
decision and requests public comments
on the residual risk assessment and
technology review for the national
emission standards and imposes no
additional burden on facilities impacted
by the national emission standards. We
are proposing no further action at this
time to revise the national emission
standards. We continue to be interested
in the potential impacts of the proposed
decision on small entities and welcome
comments on issues related to such
impacts.

D. Unfunded Mandates Reform Act

Title II of the Unfunded Mandates
Reform Act of 1995 (UMRA), Public
Law 104-4, establishes requirements for
Federal agencies to assess the effects of
their regulatory actions on State, local,
and tribal governments and the private
sector. Under section 202 of the UMRA,
EPA generally must prepare a written
statement, including a cost-benefit
analysis, for proposed and final rules
with “Federal mandates” that may
result in expenditures by State, local,
and tribal governments, in aggregate, or
by the private sector, of $100 million or
more in any 1 year. Before promulgating
an EPA rule for which a written
statement is needed, section 205 of the
UMRA generally requires EPA to
identify and consider a reasonable
number of regulatory alternatives and
adopt the least costly, most cost-
effective, or least burdensome
alternative that achieves the objectives
of the rule. The provisions of section
205 do not apply when they are
inconsistent with applicable law.
Moreover, section 205 allows EPA to
adopt an alternative other than the least
costly, most cost-effective, or least
burdensome alternative if the
Administrator publishes with the final
rule an explanation of why that
alternative was not adopted.

Before EPA establishes any regulatory
requirements that may significantly or
uniquely affect small governments,

including tribal governments, it must
have developed under section 203 of the
UMRA a small government agency plan.
The plan must provide for notifying
potentially affected small governments,
enabling officials of affected small
governments to have meaningful and
timely input in the development of EPA
regulatory proposals with significant
Federal intergovernmental mandates,
and informing, educating, and advising
small governments on compliance with
the regulatory requirements.

The EPA has determined that today’s
proposed decision does not contain a
Federal mandate that may result in
expenditures of $100 million or more to
State, local, and tribal governments in
the aggregate, or to the private sector in
any 1 year. Therefore, today’s proposed
decision is not subject to the
requirements of sections 202 and 205 of
the UMRA. In addition, today’s
proposed decision does not significantly
or uniquely affect small governments
because it contains no requirements that
apply to such governments or impose
obligations upon them. Therefore,
today’s proposed decision is not subject
to section 203 of the UMRA.

E. Executive Order 13132: Federalism

Executive Order 13132, entitled
“Federalism” (64 FR 43255, August 10,
1999), requires EPA to develop an
accountable process to ensure
“meaningful and timely input by State
and local officials in the development of
regulatory policies that have federalism
implications.” “Policies that have
federalism implications” is defined in
the Executive Order to include
regulations that have “substantial direct
effects on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government.”

Today’s proposed decision does not
have substantial direct effects on the
States, on the relationship between the
national government and the States, or
on the distribution of power and
responsibilities among the various
levels of government, as specified in
Executive Order 13132. Thus, the
requirements of the Executive Order do
not apply to today’s proposed decision.

F. Executive Order 13175, Consultation
and Coordination With Indian Tribal
Governments

Executive Order 13175, entitled
“Consultation and Coordination with
Indian Tribal Governments” (65 FR
67249, November 6, 2000), requires EPA
to develop an accountable process to
ensure ‘“‘meaningful and timely input by
tribal officials in the development of

regulatory policies that have tribal
implications.” “Policies that have tribal
implications” is defined in the
Executive Order to include regulations
that have “substantial direct effects on
one or more Indian tribes, on the
relationship between the Federal
government and the Indian tribes, or on
the distribution of power and
responsibilities between the Federal
government and Indian tribes.”

Today’s proposed decision does not
have tribal implications. It will not have
substantial direct effects on tribal
governments, on the relationship
between the Federal government and
Indian tribes, or on the distribution of
power and responsibilities between the
Federal government and Indian tribes,
as specified in Executive Order 13175.
Thus, Executive Order 13175 does not
apply to today’s proposed decision.

G. Executive Order 13045: Protection of
Children From Environmental Health
and Safety Risks

Executive Order 13045 (62 FR 19885,
April 23, 1997) applies to any rule that:
(1) Is determined to be “economically
significant” as defined under Executive
Order 12866, and (2) concerns an
environmental health or safety risk that
EPA has reason to believe may have a
disproportionate effect on children. If
the regulatory action meets both criteria,
EPA must evaluate the environmental
health or safety effects of the planned
rule on children, and explain why the
planned regulation is preferable to other
potentially effective and reasonably
feasible alternatives considered by the
Agency.

Today’s proposed decision is not
subject to the Executive Order because
it is not economically significant as
defined in Executive Order 12866 and
because the Agency does not have
reason to believe the environmental
health or safety risk addressed by this
action present a disproportionate risk to
children.

H. Executive Order 13211: Actions That
Significantly Affect Energy Supply,
Distribution, or Use

Today’s proposed decision is not a
“significant energy action” as defined in
Executive Order 13211 (66 FR 28355,
May 22, 2001), because it is not likely
to have a significant adverse effect on
the supply, distribution, or use of
energy. Further, we have concluded that
today’s proposed decision is not likely
to have any adverse energy impacts.

L. National Technology Transfer and
Advancement Act of 1995

Under section 12(d) of the National
Technology Transfer and Advancement
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Act 0f 1995 (NTTAA), Public Law No.
104-113, all Federal agencies are
required to use voluntary consensus
standards (VCS) in their regulatory and
procurement activities unless to do so
would be inconsistent with applicable
law or otherwise impractical. Voluntary
consensus standards are technical
standards (e.g., materials specifications,
test methods, sampling procedures,
business practices) developed or
adopted by one or more voluntary
consensus bodies. The NTTAA requires
Federal agencies to provide Congress,
through annual reports to OMB, with
explanations when the agency does not
use available and applicable VCS.

Today’s proposed decision does not
involve technical standards. Therefore,
the requirements of the NTTAA are not
applicable.

List of Subjects in 40 CFR Part 63

Environmental protection,
Administrative practice and procedures,
Air pollution control, Intergovernmental
relations, Reporting and recordkeeping
requirements.

Dated: October 18, 2005.

Stephen L. Johnson,

Administrator.

[FR Doc. 05-21187 Filed 10-21-05; 8:45 am)]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 63

[OAR-2004-0004, FRL-7987-4]

RIN 2060-AK16

National Emission Standards for

Hazardous Air Pollutants for Industrial
Process Cooling Towers

AGENCY: Environmental Protection
Agency (EPA).

ACTION: Proposed action; request for
public comment.

SUMMARY: On September 8, 1994, we
promulgated national emission
standards for hazardous air pollutants
(NESHAP) from industrial process
cooling towers (59 FR 46350). The
NESHAP eliminated the use of
chromium-based water treatment
chemicals that are known or suspected
to cause cancer or have a serious health
or environmental effect.

Section 112(f)(2) of the Clean Air Act
(CAA) directs EPA to assess the risk
remaining (residual risk) after the
application of the NESHAP and
promulgate additional standards if
warranted to provide an ample margin
of safety to protect public health or

prevent an adverse environmental
effect. Also, section 112(d)(6) of the
CAA requires EPA to review and revise
the NESHAP as necessary at least every
8 years, taking into account
developments in practices, processes,
and control technologies. Based on our
findings from the residual risk review
and technology review, we are
proposing no further action at this time
to revise the NESHAP. This proposed
action requests public comments on the
residual risk review and technology
review for the NESHAP.

DATES: Comments. Comments must be
received on or before December 8, 2005.

Public Hearing. If anyone contacts
EPA requesting to speak at a public
hearing by November 8, 2005, a public
hearing will be held approximately 20
days following publication of this action
in the Federal Register.

ADDRESSES: Submit your comments,
identified by Docket ID No. OAR-2004—
0004, by one of the following methods:

e Federal eRulemaking Portal: hitp://
www.regulations.gov. Follow the on-line
instructions for submitting comments.

e Agency Web site: http://
www.epa.gov/edocket. EDOCKET, EPA’s
electronic public docket and comment
system, is EPA’s preferred method for
receiving comments. Follow the on-line
instructions for submitting comments.

e E-mail: a-and-r-docket@epa.gov and
mulrine.phil@epa.gov.

e Fax: (202) 566—1741 and (919) 541—
5450.

e Mail: U.S. Postal Service, send
comments to: EPA Docket Center
(6102T), Attention Docket Number
OAR-2004-0004, 1200 Pennsylvania
Ave., NW., Washington, DC 20460.

¢ Hand Delivery: In person or by
courier, deliver comments to: EPA
Docket Center (6102T), Attention Docket
ID Number OAR-2004-0004, 1301
Constitution Avenue, NW., Room B—
102, Washington, DC 20004. Such
deliveries are only accepted during the
Docket’s normal hours of operation, and
special arrangements should be made
for deliveries of boxed information.
Please include a total of two copies. We
request that a separate copy of each
public comment also be sent to the
contact person for the proposed action
listed below (see FOR FURTHER
INFORMATION CONTACT).

Instructions: Direct your comments to
Docket ID No. OAR-2004-0004. The
EPA’s policy is that all comments
received will be included in the public
docket without change and may be
made available online at http://
www.epa.gov/edocket, including any
personal information provided, unless
the comment includes information

claimed to be confidential business
information (CBI) or other information
whose disclosure is restricted by statute.
Do not submit information that you
consider to be CBI or otherwise
protected through EDOCKET,
regulations.gov, or e-mail. The EPA
EDOCKET and the Federal
regulations.gov Web sites are
“anonymous access”’ systems, which
means EPA will not know your identity
or contact information unless you
provide it in the body of your comment.
If you send an e-mail comment directly
to EPA without going through
EDOCKET or regulations.gov, your e-
mail address will be automatically
captured and included as part of the
comment that is placed in the public
docket and made available on the
Internet. If you submit an electronic
comment, EPA recommends that you
include your name and other contact
information in the body of your
comment and with any disk or CD-ROM
you submit. If EPA cannot read your
comment due to technical difficulties
and cannot contact you for clarification,
EPA may not be able to consider your
comment. Electronic files should avoid
the use of special characters, any form
of encryption, and be free of any defects
or viruses. (For additional information
about EPA’s public docket visit
EDOCKET on-line or see the Federal
Register of May 31, 2002 (67 FR 38102.)
Docket: All documents in the docket
are listed in the EDOCKET index at
http://www.epa.gov/edocket. Although
listed in the index, some information is
not publicly available, i.e., CBI or other
information whose disclosure is
restricted by statute. Certain other
material, such as copyrighted material,
is not placed on the Internet and will be
publicly available only in hard copy
form. Publicly available docket
materials are available either
electronically in EDOCKET or in hard
copy at the EPA Docket Center, Docket
ID Number OAR-2004-0004, EPA West
Building, Room B102, 1301 Constitution
Ave., NW., Washington, DC. The Public
Reading Room is open from 8:30 a.m. to
4:30 p.m., Monday through Friday,
excluding legal holidays. The telephone
number for the Public Reading Room is
(202) 566—1744, and the telephone
number for the EPA Docket Center is
(202) 566—1742. A reasonable fee may
be charged for copying docket materials.
FOR FURTHER INFORMATION CONTACT: For
questions about the proposed action,
contact Mr. Phil Mulrine, U.S. EPA,
Office of Air Quality Planning and
Standards, Emission Standards
Division, Metals Group (C439-02),
Research Triangle Park, North Carolina
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27711, telephone (919) 541-5289, fax
number (919) 541-5450, e-mail address:
mulrine.phil@epa.gov. For questions on
the residual risk analysis, contact Mr.
Scott Jenkins, U.S. EPA, Office of Air
Quality Planning and Standards,

SUPPLEMENTARY INFORMATION:

Regulated Entities. The regulated
categories and entities affected by the
NESHAP include:

Emission Standards Division, Risk and
Exposure Assessment Group (C404-01),
Research Triangle Park, North Carolina
27711, telephone (919) 541-1167, fax
number (919) 541-0840, e-mail address:
jenkins.scott@epa.gov.

Category Eé&g? SIC code?® Examples of regulated entities

INAUSEIY .o 324110 (2911) | Industrial process cooling towers located at major sources, including petro-
325181 (2812) leum refineries, chemical manufacturing plants, primary metals proc-
325120 (2813) essing plants, glass manufacturing plants, tobacco products manufac-
325131 (2816) turing plants, rubber products manufacturing plants, and textile finishing
325188 (2819) plants.
325191 (2861)
325311 (2873)
325312 (2874)
325314 (2875)
325320 (2879)
325520 (2891)
325920 (2892)
325910 (2893)
325182 (2895)
325998 (2899)
331111 (3312)
331411 (3331)
331419 (3339)
327211 (3211)
327213 (3221)
327212 (3229)
312221 (2111)
312229 (2121)
312229 (2131)
326211 (3011)
313311 (2261)
313311 (2262)
313312 (2269)

Federal/State/local/tribal governments.

aNorth American Industry Classification System.

b Standard Industrial Classification.

This table is not intended to be
exhaustive, but rather provides a guide
for readers regarding entities likely to be
affected by the NESHAP. To determine
whether your facility would be affected
by the NESHAP, you should examine
the applicability criteria in 40 CFR part
63.400(a) of subpart Q (NESHAP for
Industrial Process Cooling Towers). If
you have any questions regarding the
applicability of the NESHAP to a
particular entity, consult either the air
permit authority for the entity or your
EPA regional representative as listed in
40 CFR part 63.13 of subpart A (General
Provisions). Worldwide Web (WWW). In
addition to being available in the
docket, an electronic copy of today’s
proposed action will also be available
on the Worldwide Web through the
Technology Transfer Network (TTN).
Following signature, a copy of the
proposed action will be posted on the
TTN'’s policy and guidance page for
newly proposed or promulgated rules at
the following address: http://
www.epa.gov/ttn/oarpg/. The TTN
provides information and technology

exchange in various areas of air
pollution control.

Public Hearing. If a public hearing is
held, it will begin at 10 a.m. and will
be held at EPA’s campus in Research
Triangle Park, North Carolina, or at an
alternate facility nearby. Persons
interested in presenting oral testimony
or inquiring as to whether a public
hearing is to be held should contact Ms.
Barbara Miles, Risk and Exposure
Group, Emission Standards Division,
U.S. EPA (C404-01), Research Triangle
Park, NC 27711, telephone (919) 541—
5648. Outline. The information
presented in this preamble is organized
as follows:

I. Background
A. What Is the Statutory Authority for This
Action?
B. What Did the Industrial Process Cooling
Tower NESHAP Accomplish?
C. What Are the Conclusions of the
Residual Risk Review?
D. What Are the Conclusions of the
Technology Review?
II. Proposed Action
III. Statutory and Executive Order Reviews

A. Executive Order 12866, Regulatory
Planning and Review

B. Paperwork Reduction Act

C. Regulatory Flexibility Act

D. Unfunded Mandates Reform Act

E. Executive Order 13132: Federalism

F. Executive Order 13175: Consultation
and Coordination With Indian Tribal
Governments

G. Executive Order 13045: Protection of
Children From Environmental Health
and Safety Risks

H. Executive Order 13211: Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use

I. National Technology Transfer
Advancement Act

I. Background

A. What Is the Statutory Authority for
This Action?

Section 112 of the CAA establishes a
two-stage regulatory process to address
emissions of hazardous air pollutants
(HAP) from stationary sources. In the
first stage, after EPA has identified
categories of sources emitting one or
more of the HAP listed in the CAA,
section 112(d) calls for us to promulgate
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national technology-based emission
standards for sources within those
categories that emit or have the
potential to emit any single HAP at a
rate of 10 tons or more per year or any
combination of HAP at a rate of 25 tons
or more per year (known as ‘“‘major
sources’’), as well as for certain “‘area
sources’” emitting less than those
amounts. These technology-based
standards must reflect the maximum
reductions of HAP achievable (after
considering cost, energy requirements,
and non-air health and environmental
impacts) and are commonly referred to
as maximum achievable control
technology (MACT) standards. For area
sources, CAA section 112(d)(5) provides
that in lieu of MACT, the Administrator
may elect to promulgate standards or
requirements which provide for the use
of generally available control
technologies or management practices
and such standards are commonly
referred to as generally available control
technology (GACT) standards. EPA is
then required to review these
technology-based standards and to
revise them ‘‘as necessary, taking into
account developments in practices,
processes and control technologies,” no
less frequently than every 8 years.

The second stage in standard-setting
is described in section 112(f) of the
CAA. This provision requires, first, that
EPA prepare a Report to Congress
discussing (among other things)
methods of calculating risk posed (or
potentially posed) by sources after
implementation of the MACT standards,
the public health significance of those
risks, the means and costs of controlling
them, actual health effects to persons in
proximity to emitting sources, and
recommendations as to legislation
regarding such remaining risk. EPA
prepared and submitted this report
(“Residual Risk Report to Congress,”
EPA-453/R—99-001) in March 1999.
The Congress did not act on any of the
recommendations in the report,
triggering the second stage of the
standard-setting process, the residual
risk phase.

Section 112(f)(2) requires us to
determine for each section 112(d) source
category whether the MACT standards
protect public health with an ample
margin of safety. If the MACT standards
for HAP “classified as a known,
probable, or possible human carcinogen
do not reduce lifetime excess cancer
risks to the individual most exposed to
emissions from a source in the category
or subcategory to less than one in one
million,” EPA must promulgate residual
risk standards for the source category (or
subcategory) as necessary to provide an
ample margin of safety. EPA must also

adopt more stringent standards to
prevent an adverse environmental effect
(defined in section 112(a)(7) as “any
significant and widespread adverse
effect * * * to wildlife, aquatic life, or
natural resources * * *.”), but must
consider cost, energy, safety, and other
relevant factors in doing so.

B. What Did the Industrial Process
Cooling Tower NESHAP Accomplish?

On September 8, 1994, we
promulgated the NESHAP for industrial
process cooling towers (IPCT) (59 FR
46350) and required existing sources to
comply with the NESHAP by March 8,
1996.

Cooling towers are devices that are
used to remove heat from a cooling
fluid, typically water, by contacting the
fluid with ambient air. The IPCT source
category includes cooling towers that
are used to remove heat that is produced
as an input or output of chemical or
industrial processes. The IPCT source
category also includes cooling towers
that cool industrial processes in
combination with heating, ventilation,
and air conditioning (HVAC) systems.
The IPCT NESHAP applies specifically
to IPCT that use chromium-based water
treatment chemicals and are located at
major sources of HAP emissions.
Standards to control chromium
emissions from cooling towers that cool
HVAC systems exclusively (comfort
cooling towers) were promulgated under
section 6 of the Toxic Substances
Control Act (TSCA)(55 FR 222 January
3, 1990).

The primary industries that use IPCT
include petroleum refineries, chemical
manufacturing plants, primary metals
processing plants, glass manufacturing
plants, rubber products manufacturing
plants, tobacco products manufacturing
plants, and textile manufacturing plants.
When the IPCT NESHAP were
promulgated, we estimated that there
were approximately 6,945 IPCT located
at these plants nationwide and that
approximately 260 of these IPCT used
chromium-based water treatment
chemicals. We estimated that the IPCT
NESHAP would reduce emissions of
chromium compounds from these
facilities by 22.7 megagrams per year
(Mg/yr) (25 tons per year (tpy)) by
prohibiting the use of chromium-based
water treatment chemicals in IPCT. In
addition, we estimated that the
NESHAP would prevent emissions of
1.6 Mg/yr (1.8 tpy) of chromium
compounds from the 870 new IPCT
projected by the 5th year of the
standards (1998).

When the NESHAP were
promulgated, we had no information
that indicated that HAP other than

chromium compounds were emitted
from IPCT. Consequently, we did not
address emissions of other HAP in the
IPCT NESHAP.

C. What Are the Conclusions of the
Residual Risk Review? Source Category
Characterization

As required by section 112(f)(2) of the
CAA, we prepared a risk assessment to
determine the residual risk posed by
IPCT after implementation of the
NESHAP. To evaluate the residual risk
for the IPCT source category, we
identified the HAP emitted from IPCT
and, as a discretionary matter in this
instance, estimated worst-case emission
rates for each of those HAP. These
worst-case emission rates were used,
along with facility parameters
representing an actual facility, to
perform the risk assessment.

Emissions Data

Because the IPCT NESHAP prohibits
the use of chromium-based water
treatment chemicals in IPCT, we believe
that chromium compound emissions
from IPCT have been eliminated by the
NESHAP. In assessing the residual risk
for the source category, however, we
have also considered emissions of other
HAP from IPCT.

In the absence of process leaks or
malfunctions, the chemical species that
are emitted from IPCT consist of the
naturally-occurring constituents of the
cooling water and any substances that
are added to the cooling water. To
determine what other HAP may be
emitted from IPCT, we first contacted
suppliers of cooling water treatment
chemicals for information on cooling
water additives that either contain HAP
or form HAP, which could be emitted
from IPCT. Then, we conducted a
literature search for information on
emissions from cooling towers.

The majority of IPCT are designed to
recirculate the cooling water through
the system to minimize the costs
associated with wastewater disposal and
permitting. As the water is recirculated,
cooling water is lost through
evaporation and emissions, which is
referred to as drift. Because of these
losses, the concentrations of the
dissolved and suspended chemical
constituents of the cooling water
steadily increase, and water treatment
chemicals must be added to the cooling
water to ensure continued operation of
the system. These chemicals generally
serve to inhibit corrosion, control
scaling and fouling, limit the growth of
microorganisms, and control the pH of
the cooling water.

To determine which of these water
treatment chemicals may contain or
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form HAP and subsequently be emitted
from IPCT, we contacted seven
companies that supply chemicals for
industrial cooling water system
treatment. These companies include the
largest suppliers of cooling water
treatment chemicals; combined, the
seven companies account for the major
share of the cooling water treatment
chemical market.

We also conducted a literature search
of trade journals, conference
proceedings, EPA publications, and
other documents for information on
emissions from IPCT. The results of the
search were placed in the public docket
for this proposed action. The
information collected from the water
treatment chemical suppliers and
through the literature search indicated
that some biocides used to treat
industrial cooling water either contain
HAP or form HAP that can be emitted
from IPCT. These HAP include chlorine,
chloroform, methanol, and ethylene
thiourea. However, chlorine emissions
occur only under acidic conditions (i.e.,
pH of 3.0 or less). Because IPCT water
treatment programs all operate under
alkaline conditions, with the pH of the
cooling water maintained in the range of
7.5 to 9.0, chlorine emissions from IPCT
are unlikely under normal operating
conditions.

Industrial process cooling towers
typically use one and not all of the three
listed HAP at any given time. Therefore,
IPCT emit no more than one of the three
listed HAP. We estimated worst-case
emission rates for chloroform, methanol,
and ethylene thiourea based on the
range of concentrations of these
constituents in cooling water and the
model plants developed for the IPCT
NESHAP.! We used these emission rates
to model exposure concentrations
surrounding those sources, calculated
the risk of possible chronic cancer and
noncancer health effects, evaluated
whether acute exposures might exceed
relevant health thresholds, and
investigated human health multi-
pathway and ecological risks.

Results

Consistent with the tiered modeling
approach described in the Residual Risk
Report to Congress, the risk assessment
for this source category started with a
simple assessment which used
conservative assumptions in lieu of site-
specific data. The results demonstrated
negligible risks for potential chronic
cancer, chronic noncancer, and acute
noncancer health endpoints. Also, no

1We ask for comment on what approach might be
appropriate when no pre-existing NESHAP level of
emissions exists.

significant human health multi-pathway
or ecological risks were identified. Had
the resulting risks been determined to
be non-negligible, a more refined
analysis with site-specific data would
have been necessary. The assessment is
described in detail in the memorandum
“Residual Risk Assessment for the
Industrial Process Cooling Source
Category” available in the docket. Brief
summaries of the results follow.

Cancer. Both ethylene thiourea and
chloroform are classified as probable
human carcinogens by EPA. The
estimated maximum lifetime (i.e., 70-
year) individual cancer risk due to the
combined emissions of these two HAP
from industrial process cooling towers
was 4 X 107, or 0.4-in-a-million. This
is less than the statutory trigger of 1-in-
a-million in section 112(f)(2) of the
CAA.

Chronic Noncancer. Chronic
inhalation exposure to chloroform,
ethylene thiourea, and methanol have
been associated with a variety of
noncancer health effects including
depression of the central nervous
system, hepatitis, jaundice, thyroid
effects, birth defects, blurred vision,
headache, dizziness, and nausea. Our
risk assessment demonstrated that
exposure to these HAP due to emissions
from IPCT is unlikely to cause adverse
chronic noncancer health effects. The
maximum calculated hazard index (HI)
is 0.002, even when emissions of all
three HAP are assumed to come from
the same cooling towers, which is an
unlikely event. This HI is well below a
HI of 1, which is the minimum level of
potential concern.

Acute. Acute inhalation exposure to
chloroform and/or methanol has been
associated with a variety of adverse
health effects including blurred vision,
headache, dizziness, nausea, and
depression of the central nervous
system. Our risk assessment
demonstrated that acute exposure to
these HAP due to worst-case emissions
from IPCT is unlikely to cause adverse
health effects. The maximum acute
hazard quotient (HQ) for any of the HAP
evaluated with any of the relevant acute
dose-response values considered is 0.07.
This is well below a HQ of 1, which is
the minimum level of potential concern.

Human Health Multipathway and
Ecological. None of the HAP considered
in this risk assessment are believed to
persist in the environment or to
bioaccumulate. Therefore, risks to
human health, resulting from
multipathway exposure to HAP emitted
by IPCT, are not believed to be
significant.

We are also required to consider
adverse environmental effect as a part of

a residual risk assessment. As we stated
previously, none of the chemicals
considered in this risk assessment are
believed to persist in the environment
or to bioaccumulate. Therefore, we have
no evidence that suggests adverse
environmental effect indicating a need
for further controls. Regarding the
inhalation exposure pathway for
terrestrial mammals, we have concluded
that the human toxicity values for the
inhalation pathway are generally
protective of terrestrial mammals. The
maximum cancer and noncancer
hazards to humans from inhalation
exposure are very low, and we expect
there to be no significant and
widespread adverse effect to terrestrial
mammals from inhalation exposure to
HAP emitted from facilities in this
source category. Therefore, an adverse
environmental effect is not a concern for
emissions from cooling towers. Since
our analysis shows no significant
ecological effect, we also do not believe
that there is any potential for an effect
on threatened or endangered species or
on their critical habitat within the
meaning of 50 CFR 402.14(a). Because of
these results, EPA has concluded that a
consultation with the Fish and Wildlife
Service is not necessary.

Assessment

Since our assessment shows that the
IPCT NESHAP poses maximum lifetime
excess cancer significantly less than one
in a million, and since noncancer health
risks and ecological risks were found to
be insignificant for this source category,
EPA is not obligated to adopt standards
under section 112(f) of the CAA.

EPA recognizes that there may be
circumstances where it would be
appropriate to delist a source category
or subcategory after MACT standards
have been promulgated. For example, an
industry may have changed sufficiently
in the years since the category was
listed and the MACT standards
promulgated, such that even in the
absence of the MACT standards,
emissions from the category would be
sufficiently low to meet the delisting
criteria of CAA section 112(c)(9). In the
case of IPCT, EPA promulgated MACT
standards prohibiting the use of
chromium-based water treatment
chemicals. Currently, none of the
sources in this category are using
chromium-based water treatment
chemicals. EPA’s analysis suggests that
the risks associated with other HAP are
well below levels of concern. As a
result, changes with this category, i.e.,
the use of nonchromium-based water
treatment chemicals, may allow EPA to
determine that the section 112(c)(9)
criteria have been met in the absence of
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the MACT standards. In the present
case, we have not developed data to
support this conclusion. We request
comment on EPA’s ability to delist a
category or subcategory under section
112(c)(9) after promulgation of section
112(d) MACT standards. We also
request comment (and supporting data)
on whether this industry has changed
such that it would be appropriate for
EPA to delist the source category or a
distinct subcategory. We also solicit
comment on the possibility of
subcategorizing source categories for
purposes of satisfying section 112(f)(2).

D. What Are the Conclusions of the
Technology Review?

Section 112(d)(6) of the CAA requires
that the Administrator review and revise
“the emission standards promulgated
under this section” as necessary. In this
instance, the emission standards
imposed an absolute prohibition on the
use of chromium-based water treatment
chemicals in IPCT. As the emission
standards imposed for this particular
source are already at the most stringent,
no more stringent standards could be
imposed. Nor has EPA received any
evidence which would justify a
downward revision of the standards. In
the residual risk analysis discussed
above, EPA has considered risks for
HAP emissions that are not currently
subject to an emission standards but are
attributable to the source category or
subcategory. The text of section
112(d)(6) suggests that the technology
review is not so extensive. EPA has
tentatively concluded that the section
112(d)(6) review should be limited to
the “emission standards’ already issued
under section 112(d). As the MACT
emission standards for IPCT are the
most stringent possible, the Agency has
concluded that no further controls are
necessary.?

In light of today’s low-risk finding
under CAA section 112(f) (i.e., that,
given compliance with the existing
MACT standards every source in the
category poses excess lifetime
individual cancer risks less than 1-in-a-
million and no significant noncancer or
ecological risks), the Agency seeks
comment on the notion that, barring any
unforeseeable circumstances which
might substantially change this source
category or its emissions, we would
have no obligations to conduct future

2We reviewed available information and talked
with industry representatives to investigate
available emission control technologies and the
potential for additional emission reductions for any
nonchromium HAP emitted from IPCT. Our
investigation did not identify any significant
developments in practices, processes, or control
technologies.

technology reviews under CAA section
112(d)(6).

II. Proposed Action

We believe that no further revisions to
the standards are needed and are
proposing not to revise the standards
under section 112(d)(6) or 112(f)(2) of
the CAA.

III. Statutory and Executive Order
Reviews

A. Executive Order 12866: Regulatory
Planning and Review

Under Executive Order 12866 (58 FR
51735, October 4, 1993), EPA must
determine whether a regulatory action is
“significant” and, therefore, subject to
Office of Management and Budget
(OMB) review and the requirements of
the Executive Order. The Executive
Order defines “significant regulatory
action” as one that is likely to result in
a rule that may:

(1) Have an annual effect on the
economy of $100 million or more, or
adversely affect in a material way the
economy, a sector of the economy,
productivity, competition, jobs, the
environment, public health or safety, or
State, local, or tribal governments or
communities;

(2) Create a serious inconsistency or
otherwise interfere with an action taken
or planned by another agency;

(3) Materially alter the budgetary
impact of entitlements, grants, user fees,
or loan programs, or the rights and
obligations of recipients thereof; or

(4) Raise novel legal or policy issues
arising out of legal mandates, the
President’s priorities, or the principles
set forth in the Executive Order.

Pursuant to the terms of Executive
Order 12866, OMB has notified EPA
that it considers this a “significant
regulatory action” within the meaning
of the Executive Order. EPA has
submitted this action to OMB for
review. Changes made in response to
OMB suggestions or recommendations
will be documented in the public
record.

B. Paperwork Reduction Act

This action does not impose any
information collection burden. It will
not change the burden estimates from
those previously developed and
approved for the existing NESHAP.
OMB has previously approved the
information collection requirements
contained in the existing regulation (59
FR 46350, September 8, 1994) under the
provisions of the Paperwork Reduction
Act, 44 U.S.C. 3501, et seq. However,
this information collection request has
been discontinued because the

information requested in the original
regulation is no longer needed.

Burden means the total time, effort, or
financial resources expended by persons
to generate, maintain, retain, or disclose
or provide information to or for a
Federal agency. This includes the time
needed to review instructions; develop,
acquire, install, and utilize technology
and systems for the purposes of
collecting, validating, and verifying
information, processing and
maintaining information, and disclosing
and providing information; adjust the
existing ways to comply with any
previously applicable instructions and
requirements; train personnel to be able
to respond to a collection of
information; search data sources;
complete and review the collection of
information; and transmit or otherwise
disclose the information.

An agency may not conduct or
sponsor, and a person is not required to
respond to a collection of information
unless it displays a currently valid OMB
control number. The OMB control
numbers for EPA’s regulations in 40
CFR are listed in 40 CFR part 9.

C. Regulatory Flexibility Act

The Regulatory Flexibility Act (RFA)
generally requires an agency to prepare
a regulatory flexibility analysis of any
rule subject to notice and comment
rulemaking requirements under the
Administrative Procedure Act or any
other statute unless the agency certifies
that the rule will not have a significant
economic impact on a substantial
number of small entities. Small entities
include small businesses, small
organizations, and small governmental
jurisdictions.

For purposes of assessing the impacts
of today’s proposed action on small
entities, small entity is defined as: (1) A
small business whose parent company
has fewer than 500 to 1,000 employees,
depending on the size definition for the
affected NAICS code; (2) a small
governmental jurisdiction that is a
government of a city, county, town,
school district, or special district with a
population of less than 50,000; and (3)
a small organization that is any not-for-
profit enterprise which is independently
owned and operated and is not
dominant in its field.

After considering the economic
impacts of today’s proposed action on
small entities, I certify that this action
will not have a significant economic
impact on a substantial number of small
entities. The proposed action will not
impose any requirements on small
entities.

We continue to be interested in the
potential impacts of the proposed action
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on small entities and welcome
comments on issues related to such
impacts.

D. Unfunded Mandates Reform Act

Title II of the Unfunded Mandates
Reform Act of 1995 (UMRA), Public
Law 104-4, establishes requirements for
Federal agencies to assess the effects of
their regulatory actions on State, local,
and tribal governments and the private
sector. Under section 202 of the UMRA,
EPA generally must prepare a written
statement, including a cost-benefit
analysis, for proposed and final rules
with “Federal mandates” that may
result in expenditures to State, local,
and tribal governments, in the aggregate,
or to the private sector, of $100 million
or more in any 1 year. Before
promulgating an EPA rule for which a
written statement is needed, section 205
of the UMRA generally requires EPA to
identify and consider a reasonable
number of regulatory alternatives and
adopt the least costly, most cost-
effective, or least burdensome
alternative that achieves the objectives
of the rule. The provisions of section
205 do not apply when they are
inconsistent with applicable law.
Moreover, section 205 allows EPA to
adopt an alternative other than the least
costly, most cost-effective, or least
burdensome alternative if the
Administrator publishes with the final
rule an explanation of why that
alternative was not adopted. Before EPA
establishes any regulatory requirements
that may significantly or uniquely affect
small governments, including tribal
governments, it must have developed
under section 203 of the UMRA a small
government agency plan. The plan must
provide for notifying potentially
affected small governments, enabling
officials of affected small governments
to have meaningful and timely input in
the development of EPA regulatory
proposals with significant Federal
intergovernmental mandates, and
informing, educating, and advising
small governments on compliance with
the regulatory requirements.

EPA has determined that this
proposed action does not contain a
Federal mandate that may result in
expenditures of $100 million or more
for State, local, and tribal governments
in the aggregate, or to the private sector
in any 1 year. Thus, today’s proposed
action is not subject to the requirements
of sections 202 and 205 of the UMRA.
In addition, EPA has determined that
the proposed action contains no
regulatory requirements that might
significantly or uniquely affect small
governments, because it contains no
requirements that apply to such

governments or impose obligations
upon them.

E. Executive Order 13132: Federalism

Executive Order 13132, entitled
“Federalism” (64 FR 43255, August 10,
1999), requires EPA to develop an
accountable process to ensure
“meaningful and timely input by State
and local officials in the development of
regulatory policies that have federalism
implications.” “Policies that have
federalism implications” are defined in
the Executive Order to include
regulations that have “substantial direct
effects on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government.”

Today’s proposed action does not
have federalism implications. It will not
have substantial direct effects on the
States, on the relationship between the
national government and the States, or
on the distribution of power and
responsibilities among the various
levels of government, as specified in
Executive Order 13132. Thus, Executive
Order 13132 does not apply to the
proposed action.

In the spirit of Executive Order 13132,
and consistent with EPA policy to
promote communications between EPA
and State and local governments, EPA
specifically solicits comment on this
proposed action from State and local
officials.

F. Executive Order 13175: Consultation
and Coordination With Indian Tribal
Governments

Executive Order 13175, entitled
“Consultation and Coordination with
Indian Tribal Governments” (65 FR
67249, November 9, 2000), requires EPA
to develop an accountable process to
ensure ‘“‘meaningful and timely input by
tribal officials in the development of
regulatory policies that have tribal
implications.” The proposed action
does not have tribal implications as
specified in Executive Order 13175. It
will not have substantial direct effects
on tribal governments, on the
relationship between the Federal
government and Indian tribes, or on the
distribution of power and
responsibilities between the Federal
government and Indian tribes, as
specified in Executive Order 13175.
Thus, Executive Order 13175 does not
apply to today’s proposed action.

G. Executive Order 13045: Protection of
Children From Environmental Health
and Safety Risks

Executive Order 13045 (62 FR 19885,
April 23, 1997) applies to any rule that:

(1) Is determined to be “‘economically
significant”” as defined under Executive
Order 12866 and (2) concerns an
environmental health or safety risk that
EPA has reason to believe may have a
disproportionate effect on children. If
the regulatory action meets both criteria,
EPA must evaluate the environmental
health or safety effects of the planned
rule on children, and explain why the
planned regulation is preferable to other
potentially effective and reasonably
feasible alternatives considered by EPA.

The proposed action is not subject to
the Executive Order because it is not
economically significant as defined in
Executive Order 12866 and because EPA
does not have reason to believe the
environmental health or safety risks
addressed by this action present a
significant disproportionate risk to
children.

H. Executive Order 13211: Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use

Today’s proposed decision is not a
“significant energy action” as defined in
Executive Order 13211 (66 FR 28355,
May 22, 2001), because it is not likely
to have a significant adverse effect on
the supply, distribution, or use of
energy. Further, we have concluded that
today’s proposed decision is not likely
to have any adverse energy impacts.

I. National Technology Transfer
Advancement Act

Under section 12(d) of the National
Technology Transfer and Advancement
Act 0f 1995 (NTTAA), Public Law 104—
113, §12(d) (15 U.S.C. 272 note) directs
EPA to use voluntary consensus
standards (VCS) in its regulatory
activities, unless to do so would be
inconsistent with applicable law or
otherwise impractical. The VCS are
technical standards (e.g., materials
specifications, test methods, sampling
procedures, and business practices) that
are developed or adopted VCS bodies.
The NTTAA directs EPA to provide
Congress, through OMB, explanations
when the Agency does not use available
and applicable VCS.

The proposed action does not involve
technical standards. Therefore, EPA is
not considering the use of any voluntary
consensus standards. EPA welcomes
comments on this aspect of the
proposed action and, specifically,
invites the public to identify potentially
applicable VCS and to explain why such
standards should be used in the
proposed action.



Federal Register/Vol. 70, No. 204/Monday, October 24, 2005/ Proposed Rules

61417

List of Subjects in 40 CFR Part 63

Environmental protection,
Administrative practice and procedures,
Air pollution control, Hazardous
substances, Intergovernmental relations,
Reporting and recordkeeping
requirements.

Dated: October 18, 2005.

Stephen L. Johnson,

Administrator.

[FR Doc. 05-21188 Filed 10—-21-05; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 63

[OAR-2003-0161, FRL-7987-6]

RIN 2060-AK23

National Emission Standards for

Magnetic Tape Manufacturing
Operations

AGENCY: Environmental Protection
Agency (EPA).

ACTION: Proposed action; request for
public comment.

SUMMARY: On December 15, 1994, we
promulgated national emission
standards for hazardous air pollutants
(HAP) from magnetic tape
manufacturing operations (59 FR
64580). The national emission standards
limit and control HAP that are known
or suspected to cause cancer or have
other serious health or environmental
effect.

Section 112(f)(2) of the Clean Air Act
(CAA) directs EPA to assess the risk
remaining (residual risk) after the
application of national emission
standards controls and to promulgate
more stringent standards, if necessary,
to protect public health with an ample
margin of safety and to prevent adverse
environmental effect. Also, section
112(d)(6) of the CAA requires EPA to
review and revise the national emission
standards, as necessary, taking into
account developments in practices,
processes, and control technologies.
Based on our findings from the residual
risk and technology review, we are
proposing no further action at this time
to revise the national emission
standards. Today’s proposed action
requests public comments on the
residual risk and technology review for
the national emission standards.

DATES: Comments. Comments must be
received on or before December 8, 2005.

Public Hearing. If anyone contacts
EPA requesting to speak at a public
hearing by November 14, 2005, a public

hearing will be held approximately 30
days following publication of this notice
in the Federal Register.

ADDRESSES: Submit your comments,
identified by Docket ID No. OAR-2003-
0161, by one of the following methods:
¢ Federal eRulemaking Portal: http://
www.regulations.gov. Follow the on-line
instructions for submitting comments.

o Agency Web site: http://
www.epa.gov/edkpub/index.jsp.
EDOCKET, EPA’s electronic public
docket and comment system, is EPA’s
preferred method for receiving
comments. Follow the on-line
instructions for submitting comments.

e E-mail: a-and-r-docket@epa.gov and
dail.lynn@epa.gov.

e Fax: (202) 566—1741 and (919) 541—
5689.

e Mail: U.S. Postal Service, send
comments to: EPA Docket Center
(6102T), Attention Docket Number
OAR-2003-0161, 1200 Pennsylvania
Ave., NW., Washington, DC 20460.
Please include a total of two copies.

¢ Hand Delivery: In person or by
courier, deliver comments to: EPA
Docket Center (6102T), Attention Docket
ID Number OAR-2003-0161, 1301
Constitution Avenue, NW., Room B—
108, Washington, DC 20004. Such
deliveries are only accepted during the
Docket’s normal hours of operation, and
special arrangements should be made
for deliveries of boxed information.
Please include a total of two copies.

We request that you also send a
separate copy of each comment to the
contact person for the proposed action
listed below (see FOR FURTHER
INFORMATION CONTACT).

Instructions: Direct your comments to
Docket ID No. OAR-2003-0161. The
EPA’s policy is that all comments
received will be included in the public
docket without change and may be
made available online at http://
www.epa.gov/edkpub/index.jsp,
including any personal information
provided, unless the comment includes
information claimed to be confidential
business information (CBI) or other
information whose disclosure is
restricted by statute. Do not submit
information that you consider to be CBI
or otherwise protected through
EDOCKET, regulations.gov, or e-mail.
Send or deliver information identified
as CBI only to the following address:
Mr. Roberto Morales, OAQPS Document
Control Officer, U.S. EPA (C404-02),
Attention Docket ID No. OAR-2003—
0161, Research Triangle Park, NC 27711.
Clearly mark the part or all of the
information that you claim to be CBI.
The EPA EDOCKET and the Federal
regulations.gov Web sites are

“anonymous access”’ systems, which
means EPA will not know your identity
or contact information unless you
provide it in the body of your comment.
If you send an e-mail comment directly
to EPA without going through
EDOCKET or regulations.gov, your e-
mail address will be automatically
captured and included as part of the
comment that is placed in the public
docket and made available on the
Internet. If you submit an electronic
comment, EPA recommends that you
include your name and other contact
information in the body of your
comment and with any disk or CD-ROM
you submit. If EPA cannot read your
comment due to technical difficulties
and cannot contact you for clarification,
EPA may not be able to consider your
comment. Electronic files should avoid
the use of special characters, any form
of encryption, and be free of any defects
or viruses. For additional information
about EPA’s public docket visit
EDOCKET on-line or see the Federal
Register of May 31, 2002 (67 FR 38102).

Docket: All documents in the docket
are listed in the EDOCKET index at
http://www.epa.gov/edkpub/index.jsp.
Although listed in the index, some
information is not publicly available,
i.e., GBI or other information whose
disclosure is restricted by statute.
Certain other material, such as
copyrighted material, is not placed on
the Internet and will be publicly
available only in hard copy form.
Publicly available docket materials are
available either electronically in
EDOCKET or in hard copy at the EPA
Docket Center, Docket ID Number OAR-
2003-0161, EPA West Building, Room
B-102, 1301 Constitution Ave., NW.,
Washington, DC. The Public Reading
Room is open from 8:30 a.m. to 4:30
p-m., Monday through Friday, excluding
legal holidays. The telephone number
for the Public Reading Room is (202)
566—1744, and the telephone number for
the EPA Docket Center is (202) 566—
1742. A reasonable fee may be charged
for copying docket materials.

FOR FURTHER INFORMATION CONTACT: For
questions about the proposed action,
contact Mr. H. Lynn Dail, EPA, Office of
Air Quality Planning and Standards,
Emission Standards Division, Coatings
and Consumer Products Group (C539-
03), Research Triangle Park, North
Carolina 27711, telephone number (919)
541-2363, fax number (919) 541-5689,
e-mail address: dail.lynn@epa.gov. For
questions on the residual risk analysis,
contact Ms. Maria Pimentel, EPA, Office
of Air Quality Planning and Standards,
Emission Standards Division, Risk and
Exposure Assessment Group (C404-01),
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Research Triangle Park, North Carolina
27711, telephone (919) 541-5280, fax
number (919) 541-0840, e-mail address:
pimentel.maria@epa.gov.

SUPPLEMENTARY INFORMATION: Regulated
Entities. The regulated categories and
entities affected by the national
emission standards include:

Category

NAICS 2 code

Examples of regulated entities

Industry

Federal Government
State, local, tribal government

334613, 322222, 325992 ...

magnetic tape.
Not affected.
Not affected.

Operations at major sources that are engaged in the surface coating of

aNorth American Industry Classification System.

This table is not intended to be
exhaustive, but rather provides a guide
for readers regarding entities likely to be
affected by the magnetic tape national
emission standards. To determine
whether your facility would be affected
by the magnetic tape national emission
standards, you should examine the
applicability criteria in 40 CFR part
63.701(a) of subpart EE (national
emission standards for magnetic tape
manufacturing operations). If you have
any questions regarding the
applicability of the magnetic tape
national emission standards to a
particular entity, contact Mr. Lynn Dail,
listed in the preceding FOR FURTHER
INFORMATION CONTACT section.

Worldwide Web (WWW). In addition
to being available in the docket, an
electronic copy of today’s proposed
action will also be available on the
Worldwide Web through the
Technology Transfer Network (TTN).
Following signature, a copy of the
proposed action will be posted on the
TTN'’s policy and guidance page for
newly proposed or promulgated rules at
the following address: http://
www.epa.gov/ttn/oarpg/. The TTN
provides information and technology
exchange in various areas of air
pollution control.

Related Information. We have
prepared two summary documents
covering the development of, and the
rationale for, this proposal and the
residual risk analysis. These reports are
entitled: “Hazardous Air Pollutant
Emissions from Magnetic Tape
Manufacturing Operations—Background
Information for Technology and
Residual Risk Review’” and ‘“Residual
Risk Assessment for the Magnetic Tape
Manufacturing Source Category.” Both
documents are available in Docket ID
No. OAR-2003-0161. See the “Docket”
section above for docket information.

Public Hearing. If a public hearing is
held, it will begin at 10 a.m. and will
be held at EPA’s campus in Research
Triangle Park, North Carolina, or at an
alternate facility nearby. Persons
interested in presenting oral testimony
or inquiring as to whether a public

hearing is to be held should contact Ms.
Janet Eck, Coatings and Consumer
Products Group, Emission Standards
Division, EPA (C539-03), Research
Triangle Park, NC 27711, telephone
(919) 541-7946.

Outline. The information presented in
this preamble is organized as follows:

I. Background
A. What is the statutory authority for this
action?
B. What did the magnetic tape national
emission standards accomplish?
C. What are the conclusions of the residual
risk assessment?
D. What are the conclusions of the
technology review?
II. Proposed Action
III. Statutory and Executive Order Reviews
A. Executive Order 12866, Regulatory
Planning and Review
B. Paperwork Reduction Act
C. Regulatory Flexibility Act
D. Unfunded Mandates Reform Act
E. Executive Order 13132, Federalism
F. Executive Order 13175, Consultation
and Goordination With Indian Tribal
Governments
G. Executive Order 13045, Protection of
Children From Environmental Health
and Safety Risks
H. Executive Order 13211, Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use
I. National Technology Transfer and
Advancement Act

I. Background

A. What is the statutory authority for
this action?

Section 112 of the Clean Air Act
(CAA) establishes a two-stage regulatory
process to address emissions of HAP
from stationary sources. In the first
stage, after EPA has identified categories
of sources emitting one or more of the
HAP listed in the CAA, section 112(d)
calls for us to promulgate national
technology-based emission standards for
sources within those categories that
emit or have the potential to emit any
single HAP at a rate of 10 tons or more
per year or any combination of HAP at
a rate of 25 tons or more per year
(known as major sources), as well as for
certain area sources emitting less than

those amounts. These technology-based
standards must reflect the maximum
reductions of HAP achievable (after
considering cost, energy requirements,
and non-air health and environmental
impacts) and are commonly referred to
as maximum achievable control
technology (MACT) standards.

For area sources, CAA Section
112(d)(5) provides that in lieu of MACT,
the Administrator may elect to
promulgate standards or requirements
which provide for the use of generally
available control technologies or
management practices and such
standards are commonly referred to as
generally available control technology
(GACT) standards.

EPA is then required to review these
technology-based standards and to
revise them “‘as necessary, taking into
account developments in practices,
processes and control technologies,” no
less frequently than every 8 years.

The second stage in standard-setting
is described in section 112(f) of the
CAA. This provision requires, first, that
EPA prepare a Report to Congress
discussing (among other things)
methods of calculating risk posed (or
potentially posed) by sources after
implementation of the MACT standards,
the public health significance of those
risks, the means and costs of controlling
them, actual health effects to persons in
proximity to emitting sources, and
recommendations as to legislation
regarding such remaining risk. The EPA
prepared and submitted this report
(“Residual Risk Report to Congress,”
EPA-453/R—99-001) in March 1999.
The Congress did not act on any of the
recommendations in the report,
triggering the second stage of the
standard-setting process, the residual
risk phase.

Section 112(f)(2) requires us to
determine for each section 112(d) source
category whether the MACT standards
protect public health with an ample
margin of safety. If the MACT standards
for HAP “classified as a known,
probable, or possible human carcinogen
do not reduce lifetime excess cancer
risks to the individual most exposed to



Federal Register/Vol. 70, No. 204/Monday, October 24, 2005/ Proposed Rules

61419

emissions from a source in the category
or subcategory to less than one in one
million,” EPA must promulgate residual
risk standards for the source category (or
subcategory) as necessary to provide an
ample margin of safety. EPA must also
adopt more stringent standards to
prevent an adverse environmental effect
(defined in section 112(a)(7) as “any
significant and widespread adverse
effect * * * to wildlife, aquatic life, or
natural resources * * *.”), but must
consider cost, energy, safety, and other
relevant factors in doing so.

B. What did the magnetic tape national
emission standards accomplish?

On December 15, 1994, we
promulgated the national emission
standards for magnetic tape
manufacturing operations (59 FR 64580)
and required existing sources to comply
with the national emission standards by
December 15, 1996.

The Magnetic Tape national emission
standards cover HAP emissions from
surface coatings used in the
manufacture of magnetic and optical
recording media used in audio, video,
computer and magnetic stripe tape and
disks. The emission units regulated by
the Magnetic Tape national emission
standards are storage tanks, mix
preparation equipment, coating
operations, waste handling devices,
condenser vents in solvent recovery,
particulate transfer operations, wash
sinks for cleaning removable parts,
equipment for flushing fixed lines, and
wastewater treatment operations. The
Magnetic Tape national emission
standards regulates only those sources
located at major sources. During the
development of the national emission
standards, we identified 25 existing
magnetic recording media and magnetic
stripe facilities, of which 14 were
considered major and, therefore, subject
to the national emission standards.
Currently, there are only six magnetic
tape manufacturing facilities remaining
in the United States, all of which are
major.

In general, the current national
emission standards require an overall
HAP control efficiency of at least 95
percent for emissions from each solvent
storage tank, piece of mix preparation
equipment, coating operation, waste
handling device, or condenser vent in
solvent recovery. If an incinerator is
used to control these emissions points,
an outlet HAP concentration of no
greater than 20 parts per million by
volume by compound may be met,
instead of achieving 95 percent control,
as long as the efficiency of the capture
system is 100 percent. If a coating with
a HAP content no greater than 0.18

kilograms per liter (1.5 pounds per
gallon) of coatings solids is used, that
coating operation does not require
further control.

Several solvent and particulate HAP
are used in the magnetic tape
manufacturing industry. Currently, the
HAP solvents used to the greatest extent
are methyl ethyl ketone (MEK) and
toluene, and the particulate HAP are
cobalt and cobalt compounds, used at
one facility. One individual facility uses
0.4 pound per year (Ib/yr) of
acrylonitrile and another facility uses 7
Ibs/yr of lead. At the time of
promulgation of the national emission
standards, however, the solvent HAP in
use included MEK, toluene, methyl
isobutyl ketone, toluene diisocyanate,
ethylene glycol, methanol, xylenes,
ethyl benzene, and acetaldehyde; and
the particulate HAP included
chromium, cobalt, and their respective
compounds. Several of these HAP are
no longer used in the industry. The
HAP, MEK and toluene, are used at all
facilities; however, HAP such as n-
hexane, methanol, methyl isobutyl
ketone, xylenes, triethylamine, phenol,
styrene, hydrogen cloride, ethyl acrylate
and ethyl benzene are selectively used
at individual facilities according to their
coating formulation. At the time of
promulgation of the Magnetic Tape
national emission standards, we
estimated that these HAP emissions,
including MEK and toluene, would be
reduced by 2,080 Mg/yr (2,300 tpy) from
a baseline of 4,060 Mg/yr (4,470 tpy).

C. What are the conclusions of the
residual risk assessment?

Source Category Characterization

As required by section 112(f)(2) of the
CAA, we prepared a risk assessment to
determine the residual risk posed by
magnetic tape manufacturing operations
after implementation of the national
emission standards. We compiled a list
of the six magnetic tape manufacturing
facilities still in operation in the United
States based on inventory information
we gathered from a number of
manufacturing facilities and State
environmental program offices (e.g.,
whether these facilities were still
operating and manufacturing magnetic
tape).

Emissions Data

The major HAP emitted by the
magnetic tape manufacturing source
category are MEK and toluene, which
comprise 97 percent of all emissions in
the source category. Other HAP such as
n-hexane, methanol, methyl isobutyl
ketone, xylenes, triethylamine, phenol,
styrene, hydrogen chloride, ethyl

acrylate, and ethyl benzene are used at
individual facilities in very small
amounts. The six magnetic tape
manufacturing facilities have HAP
emissions ranging from 3.9 to 214 Mg/
yr (4.3 to 236 tpy). The total annual
HAP emissions, nationally, are
estimated to be 468 Mg/yr (516 tpy).

The primary sources of emissions and
parameter data for the residual risk
assessment were the 1999 National
Emissions Inventory, 2000 Toxics
Release Inventory, State offices, and the
facilities involved. The emissions and
parameter data used for the residual risk
assessment have been placed in the
docket. Using these data, we modeled
exposure concentrations surrounding
the six facilities, calculated the risk of
possible chronic cancer and noncancer
health effects, evaluated whether acute
exposures might exceed relevant health
thresholds, and investigated human
health multipathway and ecological
risks.

While the emissions data used in the
residual risk assessment represent
actual levels of emissions for the base
year, we believe these levels are not
substantially different from the
maximum emission levels allowed
under the current national emission
standards. Therefore, the results of the
risk assessment represent our
approximation of the maximum risks
which would be allowed under
compliance with the national emission
standards.

Results

Consistent with the tiered modeling
approach described in the Residual Risk
Report to Congress, the risk assessment
for this source category started with a
simple assessment which used
conservative assumptions in lieu of site-
specific data. The results demonstrated
negligible risks for potential chronic
cancer, chronic noncancer, and acute
noncancer health endpoints. Also, no
significant human health multipathway
or ecological risks were identified. Had
the resulting risks been determined to
be non-negligible, a more refined
analysis with site-specific data would
have been necessary. The assessment is
described in detail in the memorandum
“Residual Risk Assessment for the
Magnetic Tape Manufacturing Source
Category” and the addendum
memorandum, available in the docket.
The assessment was peer reviewed by
EPA scientists and revised, and the peer
review comments have also been placed
in the docket. Brief summaries of the
results follow.

Cancer. One of the six facilities
within the magnetic tape manufacturing
source category was quantitatively
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assessed for potential cancer risks due
to the acrylonitrile emissions from the
facility. Acrylonitrile is classified as a
probable human carcinogen by EPA.
The other five facilities did not emit any
amount of known, probable, or possible
carcinogens. The estimated maximum
lifetime (i.e., 70-year) individual cancer
risk associated with the facility was 1-
in-100 million, or 0.01-in-a million.
This is significantly less than the
statutory trigger of 1-in-a million in
section 112(f)(2) of the CAA.

Chronic noncancer. The maximum
chronic noncancer hazard indices (HI)
were calculated for the emissions of all
the noncarcinogens with published
health threshold values for all six of the
existing facilities. The maximum target
organ-specific HI calculated for any of
the facilities was 0.3, the major portion
of the risk stemming from predicted
exposures to cobalt. Cobalt is a
respiratory toxicant when inhaled, but
the chronic inhalation of air
concentrations below 0.1 microgram per
cubic meter (ug/ms3) is considered to be
without risk of adverse health effects, as
stated in the Agency for Toxic
Substances and Disease Registry’s
Toxicological Profile. Since all
noncancer exposures were well below a
target organ-specific HI of 1, we do not
believe that chronic exposures from
these facilities pose a public health
concern.

Acute. All maximum predicted 1-hour
exposure concentrations for the
pollutants emitted by the six magnetic
tape manufacturing facilities were
below all appropriate acute dose-
response values. Therefore, we do not
believe that acute exposures from these
facilities pose any potential for a public
health concern.

Human health multipathway and
ecological. Some persistent and
bioaccumulative (PB) HAP may pose
human health risks via exposure
pathways other than inhalation and can
also pose ecological risks by entering
the wildlife food chain. Based on
emissions data obtained for the
magnetic tape manufacturing source
category, lead is the only PB HAP
reported as emitted by magnetic tape
sources. Lead is a neurotoxicant when
ingested or inhaled above acceptable
concentration levels. Therefore, we
investigated lead for potential human
health impact via noninhalation
pathways (e.g., ingestion).

Lead was reported as emitted by one
of the six facilities in the magnetic tape
manufacturing source category.
Although lead is not typically emitted
from magnetic tape manufacturing
processes, we nonetheless included
those emissions in our analysis in an

attempt to capture the worst-case impact
for the facility.

The maximum annual average air
concentration of lead associated with
this facility was estimated at 0.00032
pg/m3. The maximum soil concentration
of lead due to deposition over a 30-year
time period at a census block centroid
was estimated at 4.6 milligrams per
gram. All of the predicted blood lead
levels associated with the one facility
were estimated at concentrations
ranging from 2.5 to 4.2 micrograms per
deciliter (ug/dL) for the various age
groups evaluated. The reference value
which represents a level of concern for
children as specified by EPA and the
Centers for Disease Control and
Prevention is 10 pg/dL. Thus, no
significant human health multipathway
risks are expected.

We also consider the potential for
adverse environmental effect as part of
the assessment. Regarding the
inhalation exposure to pathway for
terrestrial mammals, we conclude that
human toxicity values for the inhalation
pathway are generally protective of
terrestrial mammals. Therefore, because
the maximum predicted cancer risks
and noncancer hazards to humans from
inhalation exposure are extremely low,
we expect there to be no significant or
widespread adverse effect to terrestrial
mammals from inhalation exposure to
HAP emitted from facilities in this
source category. Further, to ensure that
the potential for adverse effect to
wildlife (including birds) resulting from
noninhalation exposure is low, we
carried out a screening-level
multipathway assessment of the
potential for adverse ecological effect
due to the deposition of lead. The
predicted soil lead concentrations from
the one facility that emits lead are low
compared to the screening value for lead
in soil; therefore, we do not expect any
unacceptable risks to ecological
receptors. Since our results showed no
screening-level ecological effect, we do
not believe that there is any potential for
an adverse effect on threatened or
endangered species or on their critical
habitat within the meaning of 50 CFR
402.14(a). Because of these results, EPA
concluded that a consultation with the
Fish and Wildlife Service is not
necessary.

Assessment Conclusions

Since our assessment shows that the
Magnetic Tape national emission
standards pose maximum lifetime
excess cancer significantly less than 1-
in-1 million, and since noncancer health
risks and ecological risks were found to
be insignificant for this source category,

EPA is not obligated to adopt standards
under section 112(f) of the CAA.

EPA recognizes that there may be
circumstances where it would be
appropriate to delist a source category
even after MACT standards has been
implemented. For example, an industry
may have changed sufficiently in the
years since the category was listed and
the MACT standards issued, such that
even in the absence of the MACT
standards, emissions from the category
would be sufficiently low to meet the
criteria of section 112(c)(9). However, in
the present case we have not developed
data to support such an approach. We
request comment on this approach. We
also request comment (with supporting
data) on whether this industry has
changed such that it would be
appropriate to delist the source category
or a distinct subcategory.

D. What are the conclusions of the
technology review?

Section 112(d)(6) of the CAA requires
EPA to review and revise, as necessary
(taking into account developments in
practices, processes, and control
technologies), emission standards
promulgated under section 112 no less
often than every 8 years. We reviewed
available information about the
industry, talked with industry
representatives, and contacted several
facilities in the industry to investigate
available emission control technologies
and the potential for additional
emission reductions. We did not
identify any additional control
technologies beyond those that are
already in widespread use within the
source category (e.g., carbon adsorbers,
condensers). The only developments
identified involve improvements in the
performance of existing technologies or
increased frequency of inspections and
testing, which would achieve only small
incremental emission reductions, as
indicated in the previous section. The
only major technical advances we
discovered were the development of two
new technologies (optical recording
media and solid state recording (SSR)
media), which may eventually supplant
magnetic tape. However, optical
recording media and SSR media are not
considered magnetic tape and would
not be covered under the Magnetic Tape
national emission standards. These new
technologies, along with industry
consolidation and competition from
foreign producers, which have lower
production costs (primarily labor costs)
than domestic producers, have been
identified as the primary reasons for the
overall decline of this industry sector.
Therefore, our investigation did not
identify any significant developments in
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practices, processes, or control
technologies in the magnetic tape
manufacturing industry since
promulgation of the original standards
in 1994.

In light of today’s low-risk finding
under section 112(f) (i.e., that, given
compliance with the existing MACT
standards, every source in the category
poses excess lifetime individual cancer
risks less than 1-in-a-million and no
significant noncancer or ecological
risks), the Agency seeks comment on the
notion that, barring any unforeseeable
circumstances which might
substantially change this source
category or its emissions, we would
have no obligations to conduct future
technology reviews under CAA section
112(d)(6).

II. Proposed Action

Because the existing national
emission standards continues to
represent the best controls that can be
implemented nationally, we believe that
no further revisions to the standards are
needed under section 112(d)(6) of the
CAA.

III. Statutory and Executive Order
Reviews

A. Executive Order 12866: Regulatory
Planning and Review

Under Executive Order 12866 (58 FR
51735, October 4, 1993), EPA must
determine whether a regulatory action is
“significant’”” and, therefore, subject to
Office of Management and Budget
(OMB) review and the requirements of
the Executive Order. The Executive
Order defines “significant regulatory
action” as one that is likely to result in
a rule that may:

(1) Have an annual effect on the
economy of $100 million or more, or
adversely affect in a material way the
economy, a sector of the economy,
productivity, competition, jobs, the
environment, public health or safety, or
State, local, or tribal governments or
communities;

(2) Create a serious inconsistency or
otherwise interfere with an action taken
or planned by another agency;

(3) Materially alter the budgetary
impact of entitlements, grants, user fees,
or loan programs, or the rights and
obligations of recipients thereof; or

(4) Raise novel legal or policy issues
arising out of legal mandates, the
President’s priorities, or the principles
set forth in the Executive Order.

Pursuant to the terms of Executive
Order 12866, OMB has notified EPA
that it considers this a “significant
regulatory action” within the meaning
of the Executive Order. The EPA has

submitted this action to OMB for
review. Changes made in response to
OMB suggestions or recommendations
will be documented in the public
record.

B. Paperwork Reduction Act

This action does not impose any
information collection burden. It will
not change the burden estimates from
those previously developed and
approved for the existing national
emission standards. However, OMB has
previously approved the information
collection requirements contained in the
existing regulation (59 FR 64580,
December 15, 1994) under the
provisions of the Paperwork Reduction
Act, 44 U.S.C. 3501, et seq., and have
assigned OMB control number 2060—
0326, ICR No. 1678.05. A copy of the
OMB approved Information Collection
Request (ICR) may be obtained from
Susan Auby, by mail at the Office of
Environmental Information, Collection
Strategies Division, EPA (2822T), 1200
Pennsylvania Avenue, NW.,
Washington, DC 20460, by e-mail at
Auby.Susan@epa.gov, or by calling
(202) 566-1672.

Burden means the total time, effort, or
financial resources expended by persons
to generate, maintain, retain, or disclose
or provide information to or for a
Federal agency. This includes the time
needed to review instructions; develop,
acquire, install, and utilize technology
and systems for the purposes of
collecting, validating, and verifying
information, processing and
maintaining information, and disclosing
and providing information; adjust the
existing ways to comply with any
previously applicable instructions and
requirements; train personnel to be able
to respond to a collection of
information; search data sources;
complete and review the collection of
information; and transmit or otherwise
disclose the information.

An agency may not conduct or
sponsor, and a person is not required to
respond to a collection of information
unless it displays a currently valid OMB
control number. The OMB control
numbers for EPA’s regulations in 40
CFR are listed in 40 CFR part 9.

C. Regulatory Flexibility Act

The Regulatory Flexibility Act (RFA)
generally requires an agency to prepare
a regulatory flexibility analysis of any
rule subject to notice and comment
rulemaking requirements under the
Administrative Procedure Act or any
other statute unless the agency certifies
that the rule will not have a significant
economic impact on a substantial
number of small entities. Small entities

include small businesses, small
organizations, and small governmental
jurisdictions.

For purposes of assessing the impact
of today’s proposed action on small
entities, small entity is defined as: (1) A
small business whose parent company
has fewer than 500 to 1,000 employees,
depending on the size definition for the
affected NAICS code (as defined by
Small Business Administration size
standards); (2) a small governmental
jurisdiction that is a government of a
city, county, town, school district, or
special district with a population of less
than 50,000; and (3) a small
organization that is any not-for-profit
enterprise which is independently
owned and operated and is not
dominant in its field.

After considering the economic
impact of today’s proposed action on
small entities, I certify that this action
will not have a significant economic
impact on a substantial number of small
entities. The proposed action will not
impose any requirements on small
entities. We are proposing no further
action at this time to revise the national
emission standards. Today’s proposed
action requests public comments on the
residual risk and technology review.

We continue to be interested in the
potential impact of the proposed action
on small entities and welcome
comments on issues related to such
impact.

D. Unfunded Mandates Reform Act

Title II of the Unfunded Mandates
Reform Act of 1995 (UMRA), Public
Law 1044, establishes requirements for
Federal agencies to assess the effect of
their regulatory actions on State, local,
and tribal governments and the private
sector. Under section 202 of the UMRA,
EPA generally must prepare a written
statement, including a cost-benefit
analysis, for proposed and final rules
with “Federal mandates” that may
result in expenditures to State, local,
and tribal governments, in the aggregate,
or to the private sector, of $100 million
or more in any 1 year. Before
promulgating an EPA rule for which a
written statement is needed, section 205
of the UMRA generally requires EPA to
identify and consider a reasonable
number of regulatory alternatives and
adopt the least costly, most cost-
effective, or least burdensome
alternative that achieves the objectives
of the rule. The provisions of section
205 do not apply when they are
inconsistent with applicable law.
Moreover, section 205 allows EPA to
adopt an alternative other than the least
costly, most cost-effective, or least
burdensome alternative if the
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Administrator publishes with the final
rule an explanation of why that
alternative was not adopted. Before EPA
establishes any regulatory requirements
that may significantly or uniquely affect
small governments, including tribal
governments, it must have developed
under section 203 of the UMRA a small
government agency plan. The plan must
provide for notifying potentially
affected small governments, enabling
officials of affected small governments
to have meaningful and timely input in
the development of EPA regulatory
proposals with significant Federal
intergovernmental mandates, and
informing, educating, and advising
small governments on compliance with
the regulatory requirements.

The EPA has determined that the
proposed action does not contain a
Federal mandate that may result in
expenditures of $100 million or more
for State, local, and tribal governments
in the aggregate, or to the private sector
in any 1 year. The rule imposes no
enforceable duty on State, local, or tribal
governments, or the private sector.
Thus, today’s proposed action is not
subject to the requirements of sections
202 and 205 of the UMRA. In addition,
EPA has determined that the proposed
action contains no regulatory
requirements that might significantly or
uniquely affect small governments,
because it contains no requirements that
apply to such governments or impose
obligations upon them.

E. Executive Order 13132, Federalism

Executive Order 13132, entitled
“Federalism” (64 FR 43255, August 10,
1999), requires EPA to develop an
accountable process to ensure
“meaningful and timely input by State
and local officials in the development of
regulatory policies that have federalism
implications.” “Policies that have
federalism implications” are defined in
the Executive Order to include
regulations that have “substantial direct
effects on the States, on the relationship
between the National Government and
the States, or on the distribution of
power and responsibilities among the
various levels of government.”

Today’s proposed action does not
have federalism implications. It will not
have substantial direct effect on the
States, on the relationship between the
National Government and the States, or

on the distribution of power and
responsibilities among the various
levels of government, as specified in
Executive Order 13132. Thus, Executive
Order 13132 does not apply to the
proposed action.

In the spirit of Executive Order 13132,
and consistent with EPA policy to
promote communications between EPA
and State and local governments, EPA
specifically solicits comment on the
proposed action from State and local
officials.

F. Executive Order 13175, Consultation
and Coordination With Indian Tribal
Governments

Executive Order 13175, entitled
“Consultation and Coordination with
Indian Tribal Governments” (65 FR
67249, November 9, 2000), requires EPA
to develop an accountable process to
ensure ‘meaningful and timely input by
tribal officials in the development of
regulatory policies that have tribal
implications.” The proposed action
does not have tribal implications as
specified in Executive Order 13175. It
will not have substantial direct effect on
tribal governments, on the relationship
between the Federal Government and
Indian tribes, or on the distribution of
power and responsibilities between the
Federal Government and Indian tribes,
as specified in Executive Order 13175.
Thus, Executive Order 13175 does not
apply to today’s proposed action.

G. Executive Order 13045, Protection of
Children From Environmental Health &
Safety Risks

Executive Order 13045 (62 FR 19885,
April 23, 1997) applies to any rule that:
(1) Is determined to be ‘‘economically
significant” as defined under Executive
Order 12866 and (2) concerns an
environmental health or safety risk that
EPA has reason to believe may have a
disproportionate effect on children. If
the regulatory action meets both criteria,
EPA must evaluate the environmental
health or safety effect of the planned
rule on children, and explain why the
planned regulation is preferable to other
potentially effective and reasonably
feasible alternatives considered by EPA.

The proposed action is not subject to
the Executive Order because it is not
economically significant as defined in
Executive Order 12866, and because
EPA does not have reason to believe the

environmental health or safety risks
addressed by this action present a
disproportionate risk to children.

H. Executive Order 13211, Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use

Today’s proposed decision is not a
“significant energy action” as defined in
Executive Order 13211 (66 FR 28355,
May 22, 2001), because it is not likely
to have a significant adverse effect on
the supply, distribution, or use of
energy. Further, we have concluded that
today’s proposed decision is not likely
to have any adverse energy impacts.

I. National Technology Transfer and
Advancement Act

Under section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (NTTAA), Public Law 104—
113, sec. 12(d) (15 U.S.C. 272 note)
directs EPA to use voluntary consensus
standards (VCS) in its regulatory
activities, unless to do so would be
inconsistent with applicable law or
otherwise impractical. The VCS are
technical standards (e.g., materials
specifications, test methods, sampling
procedures, and business practices) that
are developed or adopted by VCS
bodies. The NTTAA directs EPA to
provide Congress, through OMB,
explanations when the Agency does not
use available and applicable VCS.

The proposed action does not involve
technical standards. Therefore, EPA is
not considering the use of any VCS. The
EPA welcomes comments on this aspect
of the proposed rulemaking and,
specifically, invites the public to
identify potentially applicable VCS and
to explain why such standards should
be used in the proposed action.

List of Subjects in 40 CFR Part 63

Environmental protection,
Administrative practice and procedures,
Air pollution control, Hazardous
substances, Intergovernmental relations,
Reporting and recordkeeping
requirements.

Dated: October 18, 2005.

Stephen L. Johnson,

Administrator.

[FR Doc. 05-21186 Filed 10—-21-05; 8:45 am]
BILLING CODE 6560-50-P
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DEPARTMENT OF AGRICULTURE

Animal and Plant Health Inspection
Service

[Docket 05-063-1]

International Sanitary and
Phytosanitary Standard-Setting
Activities

AGENCY: Animal and Plant Health
Inspection Service, USDA.

ACTION: Notice and request for
comments.

SUMMARY: In accordance with legislation
implementing the results of the Uruguay
Round of negotiations under the General
Agreement on Tariffs and Trade, we are
informing the public of international
standard-setting activities of the World
Organization for Animal Health, the
Secretariat of the International Plant
Protection Convention, and the North
American Plant Protection Organization,
and we are soliciting public comment
on the standards to be considered.
ADDRESSES: You may submit comments
by either of the following methods:

Federal eRulemaking Portal: Go to
http://www.regulations.gov and, in the
“Search for Open Regulations” box,
select “Animal and Plant Health
Inspection Service” from the agency
drop-down menu, then click on
“Submit.” In the Docket ID column,
select APHIS-2005-0097 to submit or
view public comments and to view
supporting and related materials
available electronically. After the close
of the comment period, the docket can
be viewed using the “Advanced Search”
function in Regulations.gov.

¢ Postal Mail/Commercial Delivery:
Please send four copies of your
comment (an original and three copies)
to Docket No. 05—063—1, Regulatory
Analysis and Development, PPD,
APHIS, Station 3C71, 4700 River Road
Unit 118, Riverdale, MD 20737-1238.
Please state that your comment refers to
Docket No. 05-063-1.

Reading Room: You may read any
comments that we receive on this
docket in our reading room. The reading
room is located in room 1141 of the
USDA South Building, 14th Street and
Independence Avenue SW.,
Washington, DC. Normal reading room
hours are 8 a.m. to 4:30 p.m., Monday
through Friday, except holidays. To be
sure someone is there to help you,
please call (202) 690-2817 before
coming.

Other Information: Additional
information about APHIS and its
programs is available on the Internet at
http://www.aphis.usda.gov.

FOR FURTHER INFORMATION CONTACT: For
general information on the topics
covered in this notice, contact Mr. John
Greifer, Director, Trade Support Team,
International Services, APHIS, room
1132, South Building, 14th Street and
Independence Avenue SW.,
Washington, DC 20250; (202) 720-7677.
For specific information regarding
standard-setting activities of the World
Organization for Animal Health, contact
Dr. Michael David, Director, Sanitary
International Standards Team, VS,
APHIS, 4700 River Road Unit 33,
Riverdale, MD 20737-1231; (301) 734—
5324. For specific information regarding
the standard-setting activities of the
International Plant Protection
Convention or the North American Plant
Protection Organization, contact Mr.
Narcy Klag, Program Director,
Phytosanitary Issues Management, PPQ),
APHIS, 4700 River Road Unit 140,
Riverdale, MD 20737-1236; (301) 734—
8469.

SUPPLEMENTARY INFORMATION:

Background

The World Trade Organization (WTO)
was established as the common
international institutional framework for
governing trade relations among its
members in matters related to the
Uruguay Round Agreements. The WTO
is the successor organization to the
General Agreement on Tariffs and
Trade. U.S. membership in the WTO
was approved by Congress when it
enacted the Uruguay Round Agreements
Act (Pub. L. 103—465), which was
signed into law by the President on
December 8, 1994. The WTO
Agreements, which established the
WTO, entered into force with respect to
the United States on January 1, 1995.
The Uruguay Round Agreements Act

amended title IV of the Trade
Agreements Act of 1979 (19 U.S.C. 2531
et seq.). Section 491 of the Trade
Agreements Act of 1979, as amended
(19 U.S.C. 2578), requires the President
to designate an agency to be responsible
for informing the public of the sanitary
and phytosanitary (SPS) standard-
setting activities of each international
standard-setting organization. The
designated agency must inform the
public by publishing an annual notice
in the Federal Register that provides the
following information: (1) The SPS
standards under consideration or
planned for consideration by the
international standard-setting
organization; and (2) for each SPS
standard specified, a description of the
consideration or planned consideration
of that standard, a statement of whether
the United States is participating or
plans to participate in the consideration
of that standard, the agenda for U.S.
participation, if any, and the agency
responsible for representing the United
States with respect to that standard.

“International standard” is defined in
19 U.S.C. 2578b as any standard,
guideline, or recommendation: (1)
Adopted by the Codex Alimentarius
Commission (Codex) regarding food
safety; (2) developed under the auspices
of the World Organization for Animal
Health (OIE, formerly known as the
Office International des Epizooties),
regarding animal health and zoonoses;
(3) developed under the auspices of the
Secretariat of the International Plant
Protection Convention (IPPC) in
cooperation with the North American
Plant Protection Organization (NAPPO)
regarding plant health; or (4) established
by or developed under any other
international organization agreed to by
the member countries of the North
American Free Trade Agreement
(NAFTA) or the member countries of the
WTO.

The President, pursuant to
Proclamation No. 6780 of March 23,
1995 (60 FR 15845), designated the
Secretary of Agriculture as the official
responsible for informing the public of
the SPS standard-setting activities of
Codex, OIE, IPPC, and NAPPO. The
United States Department of
Agriculture’s (USDA’s) Food Safety and
Inspection Service (FSIS) informs the
public of Codex standard-setting
activities, and USDA’s Animal and
Plant Health Inspection Service (APHIS)
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informs the public of OIE, IPPC, and
NAPPO standard-setting activities.

FSIS publishes an annual notice in
the Federal Register to inform the
public of SPS standard-setting activities
for Codex. Codex was created in 1962 by
two United Nations organizations, the
Food and Agriculture Organization
(FAO) and the World Health
Organization. It is the major
international organization for
encouraging international trade in food
and protecting the health and economic
interests of consumers.

APHIS is responsible for publishing
an annual notice of OIE, IPPC, and
NAPPO activities related to
international standards for plant and
animal health and representing the
United States with respect to these
standards. Following are descriptions of
the OIE, IPPC, and NAPPO
organizations and the standard-setting
agenda for each of these organizations.
We have described the agenda that each
of these organizations will address at
their annual general sessions, including
standards that may be presented for
adoption or consideration, as well as
other initiatives that may be underway
at the OIE, IPPC, and NAPPO.

The agendas for these meetings are
subject to change, and the draft
standards identified in this notice may
not be sufficiently developed and ready
for adoption as indicated. Also, while it
is the intent of the United States to
support adoption of international
standards and to participate actively
and fully in their development, it
should be recognized that the U.S.
position on a specific draft standard will
depend on the acceptability of the final
draft. Given the dynamic and interactive
nature of the standard-setting process,
we encourage any persons who are
interested in the most current details
about a specific draft standard or the
U.S. position on a particular standard-
setting issue, or in providing comments
on a specific standard that may be under
development, to contact APHIS. Contact
information is provided at the beginning
of this notice under FOR FURTHER
INFORMATION CONTACT.

OIE Standard-Setting Activities

The OIE was established in Paris,
France, in 1924 with the signing of an
international agreement by 28 countries.
It is currently composed of 167 member
nations, each of which is represented by
a delegate who, in most cases, is the
chief veterinary officer of that country.
The WTO has recognized the OIE as the
international forum for setting animal
health standards, reporting global
animal disease events, and presenting
guidelines and recommendations on

sanitary measures relating to animal
health.

The OIE facilitates intergovernmental
cooperation to prevent the spread of
contagious diseases in animals by
sharing scientific research among its
members. The major functions of the
OIE are to collect and disseminate
information on the distribution and
occurrence of animal diseases and to
ensure that science-based standards
govern international trade in animals
and animal products. The OIE aims to
achieve this through the development
and revision of international standards
for diagnostic tests, vaccines, and the
safe international trade of animals and
animal products.

The OIE provides annual reports on
the global distribution of animal
diseases, recognizes the free status of
member countries for certain diseases,
categorizes animal diseases with respect
to their international significance,
publishes bulletins on global disease
status, and provides animal disease
control guidelines to member countries.
Various OIE commissions and working
groups undertake the development and
preparation of draft standards, which
are then circulated to member countries
for consultation (review and comment).
Draft standards are revised accordingly
and then presented to the OIE General
Session, which meets annually every
May, for review and adoption.
Adoption, as a general rule, is based on
consensus of the OIE membership.

The next OIE General Session is
scheduled for May 21-26, 2006, in
Paris, France. Currently, the Minister-
Counselor and APHIS Regional Director
for Europe, Middle East, and Africa is
the official U.S. delegate to the OIE. The
Minister-Counselor and APHIS Regional
Director intends to participate in the
proceedings and will discuss or
comment on APHIS’ position on any
standard up for adoption. Information
about current and past OIE draft Code
chapters may be found on the Internet
at http://www.aphis.usda.gov/vs/ncie/
oie/ or by contacting Dr. Michael David
(see FOR FURTHER INFORMATION CONTACT
above).

OIE Code Chapters Up for Adoption

Existing Code chapters that may be
revised and new chapters that may be
drafted in preparation for the next
General Session in 2006 include the
following:

1. Avian Influenza and Its Associated
Appendix on Surveillance

The new proposed chapter on avian
influenza introduces some significant
changes. Only minor changes were
incorporated into the chapter during the

General Session. The more substantive
country comments submitted to the OIE
were carefully considered by the Code
Commission during their September
meeting. Any changes made during that
meeting will be provided to member
countries for review during late October
or early November 2005.

2. Foot and Mouth Disease (FMD) and
Its Associated Appendix on
Surveillance

This chapter and its associated
appendix on FMD surveillance has been
updated to reflect current knowledge of
FMD epidemiology and surveillance.

3. Bovine Spongiform Encephalopathy
(BSE) and Its Associated Appendix on
Surveillance

This chapter was adopted with
several amendments. There is a
commitment by the OIE to reconvene
the ad hoc group to work on the Type
A and Type B surveillance models
mentioned in the appendix to better
define these levels of surveillance and
to clarify any sampling levels that may
be recommended. Countries classified
under the five-category system for BSE
will retain their current classification
for a 1-year transition period, after
which time they will be reclassified
under the new three-level classification
system.

4. Zoning and Compartmentalization ?

This chapter was modified to include
language on partnership between the
national veterinary services and the
private sector, and to clarify the role of
the national veterinary services in
ensuring the integrity of a given
compartment.

5. Criteria for Listing Diseases

This chapter is continuously being
updated to reflect changes to the list of
animal diseases that are required to be
reported by Member Countries.

6. General Guidelines for Animal Health
Surveillance

This is a new appendix that provides
some generic guidelines for Member
Countries on the criteria to consider
when embarking on animal health
surveillance programs.

7. Bluetongue

This chapter was recently updated to
reflect the current knowledge on
bluetongue virus epidemiology.

1This chapter was formerly known as
Regionalization and Compartmentalization. The
OIE is proposing the use of the term “zoning” in
place of the term “regionalization” for this chapter
to minimize confusion between member countries.
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8. Classical Swine Fever

This chapter was updated slightly to
reflect current knowledge on classical
swine fever virus epidemiology.

Code Commission Future Work
Program

During the next few years, the OIE
Code Commission is expected to
address the following issues or establish
ad hoc groups of experts to update and/
or develop standards for the following
issues:

1. Companion Animal Welfare

This would be a new chapter
intended to provide guidelines for the
control of feral companion animals in
urban settings.

2. Wildlife and Zoo Animal Welfare

This would be a new chapter
intended to provide guidelines on the
harvesting or culling of zoological and
wildlife animals.

3. Laboratory Animal Welfare

This would be a new chapter
intended to provide guidelines for the
housing of laboratory animals, the use of
animals in regulatory testing, and
alternatives to animal use.

4. Terrestrial Animal Welfare

This would be a new chapter
intended to provide general guidelines
for the housing and production of
terrestrial animals.

5. Animal Identification and
Traceability

This would be a new chapter
intended to improve procedures for
identifying animals and animal
products and monitoring their
movements.

6. Johne’s Disease (Paratuberculosis)

This would represent a complete
redrafting of a current OIE Code chapter
that has been determined to be
outdated. A draft should be available
within 1 or 2 years.

7. Brucellosis

This would represent a complete
redrafting of a current OIE Code chapter
that has been determined to be
outdated.

8. African Horsesickness

This would represent a complete
redrafting of a current OIE Code chapter
that has been determined to be
outdated.

9. Surra

This would represent a complete
redrafting of a current OIE Code chapter

that has been determined to be
outdated.

10. Dourine

This would represent a complete
redrafting of a current OIE Code chapter
that has been determined to be
outdated.

The Process

These chapters are drafted (or revised)
by either the Code Commission or by ad
hoc groups composed of technical
experts nominated by the Director
General of the OIE by virtue of their
subject-area expertise. Once a new
chapter is drafted or an existing one
revised, the chapter is distributed to
member countries for review and
comment. The OIE attempts to provide
proposed chapters by late October to
allow member countries sufficient time
for comment. Comments are due by
early February of the following year.
The draft standard is revised by the OIE
Code Commission on the basis of
relevant scientific comments received
from member countries.

The United States (i.e., USDA/APHIS)
intends to review and, where
appropriate, comment on all draft
chapters and revisions once it receives
them from the OIE. USDA/APHIS
intends to distribute these drafts to the
U.S. livestock and aquaculture
industries, veterinary experts in various
U.S. academic institutions, and other
interested persons for review and
comment. Additional information
regarding these draft standards may be
obtained by contacting Dr. Michael
David (see FOR FURTHER INFORMATION
CONTACT above).

Generally, if a country has concerns
with a particular draft standard, and
supports those concerns with sound
technical information, the pertinent OIE
Code Commission will revise that
standard accordingly and present the
revised draft for adoption at the General
Session in May. In the event that a
country’s concerns regarding a draft
standard are not taken into account, that
country may refuse to support the
standard when it comes up for adoption
at the General Session. However, each
member country is obligated to review,
comment, and make decisions regarding
the adoption of standards strictly on
their scientific merits.

Other OIE Topics

Every year at the General Session, two
technical items are presented. For the
May 2006 General Session, the
following technical items will be
presented:

1. Future approaches needed to
ensure that veterinary education meets
social demands.

2. Economic and social justification
for investment in animal health and
ZOONOSis.

The information in this notice
includes all the information available to
us on OIE standards currently under
development or consideration.
Information on OIE standards is
available on the Internet at http://
www.oie.int. Further, a formal agenda
for the next General Session should be
available to member countries by March
2006, and copies will be available to the
public once the agenda is published. For
the most current information on meeting
times, working groups, and/or meeting
agendas, including information on
official U.S. participation in OIE
activities, and U.S. positions on
standards being considered, contact Dr.
Michael David (see FOR FURTHER
INFORMATION CONTACT above). Those
wishing to provide comments on any
areas of work under the OIE may do so
at any time by responding to this notice
(see ADDRESSES above) or by providing
comments through Dr. Michael David.

IPPC Standard-Setting Activities

The IPPC is a multilateral convention
adopted in 1952 for the purpose of
securing common and effective action to
prevent the spread and introduction of
pests of plants and plant products and
to promote appropriate measures for
their control. Under the IPPC, the
understanding of plant protection has
been, and continues to be, broad,
encompassing the protection of both
cultivated and noncultivated plants
from direct or indirect injury by plant
pests. Activities addressed by the IPPC
include the development and
establishment of international plant
health standards, the harmonization of
phytosanitary activities through
emerging standards, the facilitation of
the exchange of official and scientific
information among countries, and the
furnishing of technical assistance to
developing countries that are signatories
to the IPPC.

The IPPC is placed under the
authority of the FAO, and the members
of the Secretariat of the IPPC are
appointed by the FAO. The IPPC is
implemented by national plant
protection organizations in cooperation
with regional plant protection
organizations, the Interim Commission
on Phytosanitary Measures (ICPM), and
the Secretariat of the IPPC. The United
States plays a major role in all standard-
setting activities under the IPPC and has
representation on FAQO’s highest
governing body, the FAO Conference.
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The United States became a
contracting party to the IPPC in 1972
and has been actively involved in
furthering the work of the IPPC ever
since. The IPPC was amended in 1979,
and the amended version entered into
force in 1991 after two-thirds of the
contracting countries accepted the
amendment. More recently, in 1997,
contracting parties completed
negotiations on further amendments
that were approved by the FAO
Conference and submitted to the parties
for acceptance. This 1997 amendment
updated phytosanitary concepts and
formalized the standard-setting
structure within the IPPC. The 1997
amended version of the IPPC will enter
into force on the thirtieth day after two-
thirds of the current contracting parties
notify the Director General of FAO of
their acceptance of the amendment. At
this date, 87 of the required 92 member
countries have deposited their official
letters of acceptance. The U.S. Senate
gave its advice and consent to
acceptance of the newly revised IPPC on
October 18, 2000. The President
submitted the official letter of
acceptance to the FAO Director General
on October 4, 2001.

The IPPC has been, and continues to
be, administered at the national level by
plant quarantine officials whose
primary objective is to safeguard plant
resources from injurious pests. In the
United States, the national plant
protection organization is APHIS’ Plant
Protection and Quarantine (PPQ)
program. The steps for developing a
standard under the revised IPPC are
described below.

Step 1: Proposals for a new
international standard for phytosanitary
measures (ISPM) or for the review or
revision of an existing ISPM are
submitted to the Secretariat of the IPPC
in a standardized format on a 2-year
cycle. Alternately, the Secretariat can
propose a new standard or amendments
to existing standards.

Step 2: After review by the Standards
Committee and the Strategic Planning
and Technical Assistance Working
Group, a summary of proposals is
submitted by the Secretariat to the
ICPM. The ICPM identifies the topics
and priorities for standard setting from
among the proposals submitted to the
Secretariat and others that may be raised
by the ICPM.

Step 3: Specifications for the
standards identified as priorities by the
ICPM are drafted by the Secretariat. The
draft specifications are submitted to the
Standards Committee for approval/
amendment and are subsequently made
available to members and regional plant
protection organizations (RPPOs) for

comment (60 days). Comments are
submitted in writing to the Secretariat.
Taking into account the comments, the
Standards Committee finalizes the
specifications.

Step 4: The standard is drafted or
revised in accordance with the
specifications by a working group
designated by the Standards Committee.
The resulting draft standard is
submitted to the Standards Committee
for review.

Step 5: Draft standards approved by
the Standards Committee are distributed
to members by the Secretariat and
RPPOs for consultation (100 days).
Comments are submitted in writing to
the Secretariat. Where appropriate, the
Standards Committee may establish
open-ended discussion groups as
forums for further comment. The
Secretariat summarizes the comments
and submits them to the Standards
Committee.

Step 6: Taking into account the
comments, the Secretariat, in
cooperation with the Standards
Committee, revises the draft standard.
The Standards Committee submits the
final version to the ICPM for adoption.

Step 7: The ISPM is established
through formal adoption by the ICPM
according to Rule X of the Rules of
Procedure of the ICPM.

Step 8: Review of the ISPM is
completed by the specified date or such
other date as may be agreed upon by the
ICPM.

Each member country is represented
on the ICPM by a single delegate.
Although experts and advisers may
accompany the delegate to meetings of
the ICPM, only the delegate (or an
authorized alternate) may represent
each member country in considering a
standard up for approval. Parties
involved in a vote by the ICPM are to
make every effort to reach agreement on
all matters by consensus. Only after all
efforts to reach a consensus have been
exhausted may a decision on a standard
be passed by a vote of two-thirds of
delegates present and voting.

Technical experts from the United
States have participated directly in
working groups and indirectly as
reviewers of all IPPC draft standards.
The United States also has a
representative on the Standards
Committee. In addition, documents and
positions developed by APHIS and
NAPPO have been sources of significant
input for many of the standards adopted
to date. This notice describes each of the
IPPC standards currently under
consideration or up for adoption. The
full text of each standard will be
available on the Internet at http://
www.aphis.gov/ppq/pim/standards/.

Interested individuals may review the
standards posted on this Web site and
submit comments via the Web site.

The next ICPM meeting is scheduled
for April 3—-7, 2006, at FAO
Headquarters in Rome, Italy. The
Deputy Administrator for APHIS’ PPQ
program is the U.S. delegate to the
ICPM. The Deputy Administrator
intends to participate in the proceedings
and will discuss or comment on APHIS’
position on any standards up for
adoption. The provisional agenda for
the Eighth Session of the Interim
Commission on Phytosanitary Measures
is as follows:

. Opening of the session.

. Adoption of the agenda.

. Report by the chairperson.

. Report by the Secretariat.

. Standards up for adoption in 2006.

. Items arising from the Seventh
Session of the ICPM (see section
below entitled “New Standard
Setting Initiatives” for details).

7. Work program for harmonization.

8. Status of the 1997 revised IPPC.

9. Other business.

10. Date and venue of the next

meeting.
11. Adoption of the report.

IPPC Standards Up for Adoption in
2006

It is expected that the following
standards will be sufficiently developed
to be considered by the ICPM for
adoption at its April 2006 meeting. The
United States, represented by APHIS’
Deputy Administrator for PPQ, will
participate in the consideration of these
standards. The U.S. position on each of
these issues will be developed prior to
the ICPM session and will be based on
APHIS’ analysis, information from other
U.S. Government agencies, and relevant
scientific information from interested
stakeholders. The standards that are
most likely to be considered for
adoption include:

1. Revision of ISPM 1, Principles for the
Protection of Plant Health

This standard describes principles
and concepts for the protection of plant
health that are embodied in the New
Revised Text of the IPPC (1997). It
covers principles related to the
protection of plants, including
cultivated and non-cultivated/
unmanaged plants and wild flora,
principles regarding the application of
phytosanitary measures to the
international movement of people,
commodities, and conveyances, as well
as other principles and concepts
inherent in the objectives of the IPPC
(1997).

[N
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2. Guidelines for Consignments in
Transit

This standard describes procedures to
identify, assess, and manage
phytosanitary risks associated with
consignments of regulated articles
passing through, but not destined for,
the territory of a country, in such
manner that any phytosanitary measures
applied in the country of transit are
technically justified and necessary to
prevent the introduction into and/or
spread of pests within that country.

3. Requirements for the Establishment
and Maintenance of Pest-Free Areas for
Tephritid Fruit Flies

This standard provides the guidelines
to establish, maintain, and verify pest-
free areas for tephritid fruit flies. This
standard applies to all fruit flies of
economic importance.

4. Diagnostic Protocols for Regulated
Pests

This standard provides specific
guidance on the structure and content of
diagnostic protocols. It also provides
guidance on how these protocols will be
initiated, reviewed, and published.
These protocols describe procedures
and methods for the detection and
identification of pests that are regulated
by contracting parties and relevant for
international trade. They are addressed
to diagnosticians/diagnostic laboratories
performing official tests as part of
phytosanitary measures. They provide
at least the minimum requirements for
reliable diagnosis of the relevant pests.

5. Requirements for the Submission of
Phytosanitary Treatments

This standard describes the criteria
for a phytosanitary treatment and the
requirements for submitting a proposed
phytosanitary treatment for inclusion in
the ISPM under development on
phytosanitary treatments. Treatments
considered in this standard are applied
to commodities or to regulated articles.
Pesticide registration is the
responsibility of each contracting party
and is not part of this standard.

New Standard-Setting Initiatives,
Including Those in Development

A number of expert working group
meetings or other technical
consultations will take place during
2005 and 2006 on the topics listed
below. These standard-setting initiatives
are not expected to be completed prior
to April 2006 and, therefore, will not be
ready for adoption at the 2006 ICPM
session. Nonetheless, APHIS intends to
participate actively and fully in each of
these working groups. The U.S. position
on each of the topics to be addressed by

these various working groups will be
developed prior to these working group
meetings and will be based on APHIS’
technical analysis, information from
other U.S. Government agencies, and
relevant scientific information from
interested stakeholders.

1. Classification of Commodities by
Phytosanitary Risk to Level of
Processing and Intended Use

This will be developed as a concept
standard and provide guidance for
NPPOs for facilitating the classification
of different types of commodities into
phytosanitary risk categories, taking into
account the level of processing and the
intended use. It will also provide
guidance for determining risk
management measures expressed as
import phytosanitary requirements for
plants, plant products, and regulated
articles.

2. Guidelines for Formatting/Drafting
Pest and Commodity Specific ISPMs

These standards will provide
guidelines for formatting a list of pests
associated with commodities and
phytosanitary measures related to the
commodity and for formatting aspects of
a data sheet of a pest and/or a
phytosanitary measure related to that
specific pest.

3. Debarking of Wood and Bark
Freedom

This standard will provide a practical
and useful description of what
constitutes debarked and bark-free
wood. This standard, therefore, will
propose tolerances for bark in relation to
the definitions of debarked and bark-
free wood.

4. Guidelines on Sampling of
Consignments

This standard will provide guidelines
on sampling for import, export, and
transit of consignments.

5. Post-Entry Quarantine Facilities

This standard will provide
information on the design and operation
of containment facilities at different
security levels where organisms,
including plants and biocontrol agents,
can be grown in an environment where
there is minimal potential for the escape
of pests.

For more detailed information on the
above topics, which will be addressed
by various working groups established
by the ICPM, contact Mr. Narcy Klag
(see FOR FURTHER INFORMATION CONTACT
above).

APHIS posts draft standards on the
Internet (http://www.aphis.usda.gov/
ppq/pim/standards/) as they become

available and provides information on
when comments on standards are due.
Additional information on IPPC
standards is available on the FAO’s Web
site at http://www.ippc.int/IPP/En/
default.htm. For the most current
information on official U.S.
participation in IPPC activities,
including U.S. positions on standards
being considered, contact Mr. Narcy
Klag (see FOR FURTHER INFORMATION
CONTACT above). Those wishing to
provide comments on any of the areas
of work being undertaken by the IPPC
may do so at any time by responding to
this notice (see ADDRESSES above) or by
providing comments through Mr. Klag.

NAPPO Standard-Setting Activities

NAPPO, a regional plant protection
organization created in 1976 under the
IPPC, coordinates the efforts among
Canada, the United States, and Mexico
to protect their plant resources from the
entry, establishment, and spread of
harmful plant pests, while facilitating
intra- and inter-regional trade. NAPPO
conducts its business through panels
and annual meetings held among the
three member countries. The NAPPO
Executive Committee charges individual
panels with the responsibility for
drawing up proposals for NAPPO
positions, policies, and standards. These
panels are made up of representatives
from each member country who have
scientific expertise related to the policy
or standard being considered. Proposals
drawn up by the individual panels are
circulated for review to Government and
industry officials in Canada, Mexico,
and the United States, who may suggest
revisions. In the United States, draft
standards are circulated to industry,
States, and various Government
agencies for consideration and
comment. The draft standards are
posted on the Internet at http://
www.aphis.usda.gov/ppq/pim/
standards/; interested persons may
submit comments via that Web site.
Once revisions are made, the proposal is
sent to the NAPPO working group and
the NAPPO standards panel for
technical reviews and then to the
Executive Committee for final approval,
which is granted by consensus.

The annual NAPPO meeting is
scheduled for October 17-21, 2005, in
Puerto Vallarta, Mexico. The NAPPO
Executive Committee meeting will take
place on October 16, 2005, and a special
session will be held on October 17,
2005, to solicit comment from industry
groups so that suggestions can be
incorporated into the NAPPO work plan
for the 2006 NAPPO year. The Deputy
Administrator for PPQ is a member of
the NAPPO Executive Committee. The
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Deputy Administrator intends to
participate in the proceedings and will
discuss or comment on APHIS’ position
on any standard up for adoption or any
proposals to develop new standards.
The work plan for 2005 was
established after the October 2004
Annual Meeting in Vancouver, Canada.
The Deputy Administrator for PPQ
participated in establishing this NAPPO
work plan (see panel assignments
below). Below is a summary of current
panel assignments as they relate to the
ongoing development of NAPPO
standards. The United States (i.e.,
USDA/APHIS) intends to participate
actively and fully in the work of each of
these panels. The U.S. position on each
topic will be guided and informed by
the best scientific information available
on each of these topics. For each of the
following panels, the United States will
consider its position on any draft
standard after it reviews a prepared
draft. Information regarding the
following NAPPO panel topics,
assignments, activities, and updates on
meeting times and locations may be
obtained from the NAPPO homepage at
http://www.nappo.org or by contacting
Mr. Narcy Klag (see FOR FURTHER
INFORMATION CONTACT above).

1. Accreditation Panel

The panel will develop an audit
protocol for reviewing compliance with
the NAPPO laboratory accreditation
standard (RSPM No. 9). They will then
use this protocol to audit the programs
in the three NAPPO countries starting
with the United States. They will review
and update the current NAPPO
laboratory accreditation standard (RSPM
No. 9).

2. Biological Control Panel

This panel will complete the
Taxonomic Resources Position Paper,
develop guidelines for the movement of
commercial shipments of arthropod
biological control agents among NAPPO
member countries, and exchange
information on biological control
programs in the NAPPO countries.

3. Biotechnology Panel

This panel will continue to develop a
NAPPO standard for the review of
products of biotechnology that focuses
on the assessment of the potential to
present a plant pest risk. The final
module, importation for uses other than
propagation, will be developed.

4. Citrus Panel

The panel will update the pest lists in
the Citrus Standard, based on new pest
information.

5. Electronic Phytosanitary Certification
Panel

This panel will develop guidelines for
the electronic transmission of
phytosanitary certificates.

6. Forestry Panel

This panel will coordinate the
implementation of ISPM 15 by NAPPO
member countries.

7. Fruit Panel

The panel will coordinate with other
appropriate panels to start the
development of a standard for the use of
genetically modified fruit flies in North
America.

8. Grapevine Panel

The panel will provide direction and
support to the Technical Advisory
Group to include insects and nematodes
in the NAPPO standard for grapevines
(RSPM No. 15). They will participate in
the development of the NAPPO
standard on plants for planting.

9. Potato Panel

The panel will develop an appendix
to RSPM No. 3 on nematode
identification and update appendix 5
based on the latest molecular
information for potato virus YN (PVYn).

10. Propagative Material Panel

The panel will complete the standard
on plants for planting.

11. Standards Panel

The panel will continue to provide
updates on standards for the NAPPO
newsletter, coordinate the review of
new and amended NAPPO standards
and ensure that comments received
during the country consultation phase
are incorporated as appropriate,
organize conference calls and prepare
NAPPO discussion documents for
possible use at the IPPC, and promote
implementation of recently adopted
standards.

The PPQ Deputy Administrator, as the
official U.S. delegate to NAPPO, intends
to participate in the adoption of these
regional plant health standards,
including the work described above,
once they are completed and ready for
such consideration.

The information in this notice
includes all the information available to
us on NAPPO standards currently under
development or consideration. For
updates on meeting times and for
information on the working panels that
may become available following
publication of this notice, check the
NAPPO Web site on the Internet at
http://www.nappo.org or contact Mr.
Narcy Klag (see FOR FURTHER

INFORMATION CONTACT above).
Information on official U.S.
participation in NAPPO activities,
including U.S. positions on standards
being considered, may also be obtained
from Mr. Klag. Those wishing to provide
comments on any of the topics being
addressed by any of the NAPPO panels
may do so at any time by responding to
this notice (see ADDRESSES above) or by
transmitting comments through Mr.
Klag.

Done in Washington, DC, this 18th day of
October 2005.
Elizabeth E. Gaston,

Acting Administrator, Animal and Plant
Health Inspection Service.
[FR Doc. E5-5853 Filed 10-21-05; 8:45 am]

BILLING CODE 3410-34-P

DEPARTMENT OF AGRICULTURE
Forest Service

Notice of Resource Advisory
Committee Meeting

AGENCY: North Central Idaho Resource
Advisory Committee, Kamiah, Idaho,
USDA, Forest Service.

ACTION: Notice of meeting.

SUMMARY: Pursuant to the authorities in
the Federal Advisory Committee Act
(Pub. L. 92—-463) and under the Secure
Rural Schools and Community Self-
Determination Act of 2000 (Pub. L. 106—
393) the Nez Perce and Clearwater
National Forests’ North Central Idaho
Resource Advisory Committee will meet
Tuesday, November 15, 2005, in
Orofino, Idaho for a business meeting.
The meeting is open to the public.

SUPPLEMENTARY INFORMATION: The
business meeting on November 15, will
be at the Clearwater National Forest
Supervisors Office, 12730 Highway 12,
Orofino, Idaho, beginning at 10 a.m.
(P.S.T.). Agenda topics will include
discussion of potential projects. A
public forum will begin at 2:30 p.m.
(P.S.T.).

FOR FURTHER INFORMATION CONTACT: Thor
Mereszczak, Staff Officer and
Designated Federal Officer, at (208)
935-2513.

Dated: October 18, 2005.
Thor Mereszczak,
Acting Forest Supervisor.
[FR Doc. 05-21190 Filed 10-21-05; 8:45 am]
BILLING CODE 3410-11-M
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DEPARTMENT OF COMMERCE
Economic Development Administration

Notice of Petitions by Producing Firms
for Determination of Eligibility to Apply
for Trade Adjustment Assistance

AGENCY: Economic Development

ACTION: Notice and Opportunity for
Public Comment.

Pursuant to Section 251 of the Trade
Act of 1974 (19 U.S.C. 2341 et seq.), the
Economic Development Administration
(EDA) has received petitions for
certification of eligiblility to apply for

separate investigations to determine
whether increased imports into the
United States of articles like or directly
competitive with those produced by
each firm contributed importantly to the
total or partial separation of the firm’s
workers, or threat thereof, and to a
decrease in sales or production of each

Administration (EDA), Department of

Commerce (DOC).

Trade Adjustment Assistance from the

petitioning firm.

firms listed below. EDA has initiated

LIST OF PETITIONS RECEIVED BY EDA FOR CERTIFICATION OF ELIGIBILITY TO APPLY FOR TRADE ADJUSTMENT

ASSISTANCE FOR THE PERIOD SEPTEMBER 20 OCTOBER 18, 2005

Date
Firm Address petition Product
accepted
Industrial Rubber Products, 415 Sonnier Road, Carencro, | 20-Sep-05 | Rubber products including gaskets and seals.
LLC. LA 70525.
Gulf Packing Company, L.P. .... | 618 Commerce, San Benito, | 20-Sep-05 | Fresh meat.
TX 78586.
Delaware Diamond Knives, Inc. | 3825 Lancaster Pike, Wil-| 20-Sep-05 | Diamond and steel knives for use in medical research and
mington, DE 19805. manufacturing operations, ophthalmic surgery and pathol-
ogy.
Travis Pattern & Foundry, Inc. 1413 E. Hawthrone Road, | 20-Sep—05 | Irrigation system equipment, power connectors and various
Spokane, WA 99218. foundry products such as aluminum castings.
Rhema Durascreen, Inc ............ 14950 Industrial Park Drive, | 20-Sep—05 | Wooden and aluminum frames for screen printing.
Lead Hill, AR 72644.
RB Industries InC ........cccevenneeee. 1801 Vine, Harrisonville, MO | 22-Sep—05 | Saws, planer/mounler/rip machines, router equipment and
67701. other woodworking accessories.
Diamond Fruit Growers, Inc ..... 3515 Chevron Drive, Hood | 22-Sep-05 | Processes and packs pears, cherries, and a small amount of
River, OR 97031. apples.
Arlington Machine and Tool Co. | 99 New Dutch Lane, Fairfield, 18-Oct-05 | Machined parts and assemblies for various industries.
NJ 07004.
Laud Engineering Corp., Laub/ | 13547 Excelsior Drive, Nor- 18-Oct-05 | Packaging equipment.
Hunt Packaging Systems. walk, CA 90505.
Goulston Technologies, Inc ...... 700 N. Johnson Street, Mon- | 18-Oct-05 | Preparation for the treatment of textile materials.
roe, NC 28110.
Syracuse Plastics, LLC ............. 7400 Morgan Road, Liverpool, 18-Oct-05 | Plastic injection molding.
NY 13090.
Fenton Art Glass, InC ................ 700 Elizabeth Street, 18-Oct-05 | Manufacturer of blown and decorative glass.
Williamstown, WV 26187.
Mack & Mack InC ........cccecvveennee 220 South EIm Street, Greens- 18—Oct-05 | Manufactures and distributes better woman’s tops, pants,
boro, NC 27401. jackets, skirts, dresses, coats and accessories.
Fuzetron, Inc., dba Creative In- | 1946 John Tower Avenue, El 18-Oct-05 | Pottery wheels.
dustries. Cajon, CA 92020.
Northwest Aluminum Special- 3313 West Second Street, The 18—Oct-05 | Aluminum bars of various sizes.
ties, Inc. Dalles, OR 97058.

Any party having a substantial
interest in the proceedings may request
a public hearing on the matter. A
written request for a hearing must be
submitted to the Office of Chief
Counsel, Room 7005, Economic
Development Administration, U.S.
Department of Commerce, Washington,
DC 20230, no later than ten calendar
days following publication of this
notice. Please follow the procedures set
forth in Section 315.9 of EDA’s interim
final rule (70 FR 47002) for procedures
for requesting a public hearing. The
Catalog of Federal Domestic Assistance
official program number and title of the
program under which these petitions are
submitted is 11.313, Trade Adjustment
Assistance.

Dated: October 18, 2005.
Benjamin Erulkar,
Chief Counsel.
[FR Doc. 05-21181 Filed 10-21-05; 8:45 am)|]
BILLING CODE 3510-24-M

DEPARTMENT OF COMMERCE

Foreign—Trade Zones Board

(Docket 49-2005)

Foreigh—Trade Zone 22 -- Chicago,
lllinois, Area, Application for
Expansion

An application has been submitted to
the Foreign—Trade Zones (FTZ) Board
(the Board), by the Illinois International
Port District, grantee of FTZ 22,

requesting authority to expand its zone
in the Chicago area, within and adjacent
to the Chicago Customs port of entry.
The application was submitted pursuant
to the provisions of the Foreign—Trade
Zones Act, as amended (19 U.S.C. 81a—
81u), and the regulations of the Board
(15 CFR Part 400). It was formally filed
on October 14, 2005.

FTZ 22 was approved on October 29,
1975 (Board Order 108, 40 FR 51242,
11/4/75) and expanded on April 9, 1987
(Board Order 353, 52 FR 12217, 4/15/
87); on December 11, 1992 (Board Order
614, 57 FR 61044, 12/23/92); on
November 21, 2000 (Board Order 1127,
65 FR 76218, 12/6/00); on December 19,
2003 (Board Order 1313, 69 FR 49, 1/2/
04); and, on May 9, 2005 (Board Order
1390, 70 FR 29276, 5/20/05).
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The general-purpose zone project
currently consists of (2,998 acres) in the
Chicago area: Site 1 (19 acres) -- within
the Port’s 2,250—acre Lake Calumet
Harbor terminal facility; Site 2 (578
acres) -- industrial park at One
Diversatech Drive, Manteno; Site 3 (8
acres) -- Gotoh Distribution Services,
Inc., warehouse facility located at 703
Foster Avenue, Bensonville; Site 4 (8
acres) -- Meiko America Inc. warehouse
facility located at Gerry Drive and
Hansen Court, Wood Dale; Site 5 (2,029
acres) -- CenterPoint Intermodal Center,
located east of Interstate 55 and south of
Arsenal Road, Village of Elwood; Site6
(317 acres) -- within the 371—acre Rock
Run Business Park located in the
northwest quadrant of Houbolt Road
and Interstate 80, Joliet; and, Temporary
Site 7 (39 acres) -- within the O’Hare
Express North Industrial Park, 893
Upper Express Drive, Chicago.

The applicant is now requesting
authority to expand the general-purpose
zone to include four additional sites in
the area: Proposed Site 8 (142 acres) --
within the 187-acre ProLogis Park 80,
located north of Interstate 80 and west
of Highway 47, Morris (Grundy County);
Proposed Site 9 (12 acres) -- Eagle
Global Logistics facility (within the
Centex Industrial Park), 1717 Busse
Road, Elk Grove Village (Cook County);
Proposed Site 10 (43 acres) --
Bolingbrook Distribution Center, 1701
Remington Boulevard, Bolingbrook
(Will County); and, Proposed Site 11
(157 acres, 2 parcels) -- Heartland
Corporate Center, 21228 SW Frontage
Road, Shorewood (Will County). The
applicant is also requesting that 41 acres
at Site 5 (CenterPoint Intermodal
Center) be restored to zone status and
that Temporary Site 7 (39 acres) be
granted zone status on a permanent
basis. (A minor boundary modification
was approved on January 11, 2005
(A(271)-2—2005), removing 41 acres from
Site 5 to establish the temporary site.)
The sites will be used primarily for
warehousing and distribution activities.
The owners of the sites are ProLogis,
Eagle Global Logistics, LIT Industrial
Limited Partnership, and CenterPoint
Properties. No specific manufacturing
authority is being requested at this time.
Such requests would be made on a
case—by-case basis.

In accordance with the Board’s
regulations, a member of the FTZ Staff
has been designated examiner to
investigate the application and report to
the Board.

Public comment on the application is
invited from interested parties.
Submissions (original and 3 copies)
shall be addressed to the Board’s

Executive Secretary at one of the
following addresses:

1. Submissions via Express/Package
Delivery Services: Foreign—Trade Zones
Board, U.S. Department of Commerce,
Franklin Court Building—Suite 4100W,
1099 14th Street, NW, Washington, DC
20005; or,

2. Submissions via the U.S. Postal
Service: Foreign—Trade Zones Board,
U.S. Department of Commerce, FCB—
Suite 4100W, 1401 Constitution
Avenue, NW, Washington, DC 20230.

The closing period for their receipt is
December 23, 2005. Rebuttal comments
in response to material submitted
during the foregoing period may be
submitted during the subsequent 15—
day period (to January 9, 2006).

A copy of the application and
accompanying exhibits will be available
during this time for public inspection at
the address Number 1 listed above, and
at the U.S. Department of Commerce
Export Assistance Center, 55 West
Monroe Street, Suite 2400, Chicago, IL
60603.

October 14, 2005.
Dennis Puccinelli,
Executive Secretary.
[FR Doc. 05-21217 Filed 10-21-05; 8:45 am]
Billing Code: 3510-DS-S

DEPARTMENT OF COMMERCE

Foreign—Trade Zones Board
(Docket 50-2005)

Foreign—Trade Zone 38 Greenville—-
Spartanburg, SC, Application for
Subzone Status, Benteler Automotive
Corporation Plant (Automotive
Suspension Components), Duncan,
South Carolina

An application has been submitted to
the Foreign—Trade Zones Board (the
Board) by the South Carolina State Ports
Authority, grantee of FTZ 38, requesting
special-purpose subzone status for the
automotive suspension components
manufacturing plant of Benteler
Automotive Corporation (BAC)(a
subsidiary of Benteler AG, of Germany)
located in Duncan, South Carolina. The
application was submitted pursuant to
the provisions of the Foreign—Trade
Zones Act, as amended (19 U.S.C. 81a—
81u), and the regulations of the Board
(15 CFR Part 400). It was formally filed
on October 17, 2005.

The BAC plant (32 acres/191,000 sq.
ft.) is located at 1255 Howell Road in
Duncan (Spartanburg County), South
Carolina. The facility (130 employees) is
used to produce front and rear
suspension subassemblies and modules

for automobiles and light trucks (up to
250,000 units annually) for export and
the domestic market. The manufacturing
process at the facility involves
machining, assembly, coating, and
testing, using domestic and foreign—
origin inputs. Components that are, or
may be, purchased from abroad
(representing about 40% of total, by
value) used in manufacturing include:
pressure hoses, steering components,
stabilizer bars, bushings, brackets, ARS
active stabilizers and motors, active
steering systems, fasteners, steering
knuckles, sensors (ABS, wheel speed,
height), drive shafts, differentials, links,
shock absorbers, supports, retainers,
inner tubes, rotors, calipers, shields,
brake hoses, brake shoes, electronic
damping controllers, ball joints, electro—
mechanical brake components, springs,
seals, adjuster screws, stabilizers, and
motors (duty rate range: free - 4.5%).

FTZ procedures would exempt BAC
from Customs duty payments on the
foreign components used in production
for export to non—-NAFTA countries. On
domestic shipments transferred in—bond
to U.S. automobile assembly plants with
subzone status, no duties would be paid
on the foreign components used in
automobile and light truck production
until the finished vehicles are formally
entered for consumption, at which time
the finished automobile duty rate (2.5%)
would be applied to the foreign—origin
components. For the individual
suspension components and
subassemblies withdrawn directly by
BAC for Customs entry, the finished
automotive part rate (2.5%) could be
applied to the foreign inputs noted
above. The application indicates that
subzone status would help improve the
facility’s international competitiveness.

In accordance with the Board’s
regulations, a member of the FTZ Staff
has been designated examiner to
investigate the application and report to
the Board.

Public comment on the application is
invited from interested parties.
Submissions (original and three copies)
shall be addressed to the Board’s
Executive Secretary at the following
addresses:

1. Submissions via Express/Package
Delivery Services: Foreign—Trade Zones
Board, U.S. Department of Commerce,
Franklin Court Building 4100W, 1099
14th Street, NW, Washington, DC 20005;
or,

2. Submissions via the U.S. Postal
Service: Foreign—Trade Zones Board,
U.S. Department of Commerce, FCB
4100W, 1401 Constitution Ave., NW,
Washington, DC 20230.

The closing period for their receipt is
December 23, 2005. Rebuttal comments
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in response to material submitted
during the foregoing period may be
submitted during the subsequent 15—
day period (to January 9, 2006.

A copy of the application will be
available for public inspection at the
Office of the Foreign—Trade Zones
Board’s Executive Secretary at address
No.1 listed above and at the Office of
the Port Director, U.S. Customs and
Border Protection, 150—A West Phillips
Road, Greer, SC 29650.

Dated: October 17, 2005.
Dennis Puccinelli,
Executive Secretary,
[FR Doc. 05-21216 Filed 10-21-05; 8:45 am]
Billing Code: 3510-DS-S

DEPARTMENT OF COMMERCE

International Trade Administration
[A-821-811]

Preliminary Results of Five-year
Sunset Review of Suspended
Antidumping Duty Investigation on
Ammonium Nitrate from the Russian
Federation

AGENCY: Import Administration,
International Trade Administration,
Department of Commerce.

ACTION: Notice of preliminary results of
full sunset review: ammonium nitrate
from the Russian Federation.

SUMMARY: On April 1, 2005, the
Department of Commerce (“the
Department”) initiated a sunset review
of the suspended antidumping duty
investigation on ammonium nitrate from
the Russian Federation (‘“Russia”)
pursuant to section 751(c) of the Tariff
Act of 1930, as amended (““‘the Act”).
See Notice of Initiation of Five-year
(“Sunset”’) Reviews, 70 FR 16800, (April
1, 2005) (“Initiation Notice’’). On the
basis of notices of intent to participate
filed on behalf of domestic interested
parties and adequate substantive
comments filed on behalf of domestic
and respondent interested parties, the
Department is conducting a full (240-
day) review. As a result of this review,
the Department preliminarily finds that
termination of the suspended
antidumping duty investigation on
ammonium nitrate from Russia would
likely lead to continuation or recurrence
of dumping at the levels indicated in the
Preliminary Results of Review section of
this notice.

EFFECTIVE DATE: October 24, 2005.

FOR FURTHER INFORMATION CONTACT:
Sally Gannon or Aishe Allen, Import
Administration, International Trade
Administration, U.S. Department of

Commerce, 14th Street and Constitution
Avenue, NW., Washington, DC 20230;
telephone: (202) 482—0162, or 4820172,
respectively.

SUPPLEMENTARY INFORMATION:

Scope of the Review

The products covered by the sunset
review of the suspended antidumping
duty investigation on ammonium nitrate
from Russia include solid, fertilizer
grade ammonium nitrate products,
whether prilled, granular or in other
solid form, with or without additives or
coating, and with a bulk density equal
to or greater than 53 pounds per cubic
foot. Specifically excluded from this
scope is solid ammonium nitrate with a
bulk density less than 53 pounds per
cubic foot (commonly referred to as
industrial or explosive grade
ammonium nitrate). The merchandise
subject to this investigation is classified
in the Harmonized Tariff Schedule of
the United States (“HTSUS”’) at
subheading 3102.30.00.00. Although the
HTSUS subheadings are provided for
convenience and customs purposes, the
written description of the merchandise
within the scope of this sunset review
is dispositive.

History of the Suspension Agreement

On August 12, 1999, the Department
initiated an antidumping duty
investigation under section 732 of the
Act on ammonium nitrate from Russia.
See Initiation of Antidumping Duty
Investigation: Solid Fertilizer Grade
Ammonium Nitrate From the Russian
Federation, 64 FR 45236 (August 19,
1999). On January 7, 2000, the
Department preliminarily determined
that ammonium nitrate from Russia is
being, or is likely to be, sold in the
United States at less than fair value. See
Notice of Preliminary Determination of
Sales at Less Than Fair Value: Solid
Fertilizer Grade Ammonium Nitrate
From the Russian Federation, 65 FR
1139 (January 7, 2000).

The Department suspended the
antidumping duty investigation on
ammonium nitrate from Russia effective
May 19, 2000. The basis for this action
was an agreement between the
Department and the Ministry of Trade of
the Russian Federation (“MOT”)
accounting for substantially all imports
of ammonium nitrate from Russia,
wherein the MOT has agreed to restrict
exports of ammonium nitrate from all
Russian producers/exporters to the
United States and to ensure that such
exports are sold at or above the agreed
reference price. See Suspension of
Antidumping Duty Investigation: Solid
Fertilizer Grade Ammonium Nitrate
From the Russian Federation, 65 FR

37759, (June 16, 2000) (““Suspension
Agreement”). Thereafter, pursuant to a
request by the petitioner, the Committee
for Fair Ammonium Nitrate Trade
(“COFANT?”), the Department
completed its investigation and
published in the Federal Register its
final determination of sales at less that
fair value. See Notice of Final
Determination of Sales at Less Than
Fair Value; Solid Fertilizer Grade
Ammonium Nitrate From the Russian
Federation, 65 FR 42669, (July 11, 2000)
(“Final Determination”). In the Final
Determination, the Department
calculated weighted—average dumping
margins of 253.98 percent for
Nevinnomyssky Azot, a respondent
company in the investigation, and for
the Russia—wide entity. The Suspension
Agreement remains in effect for all
manufacturers, producers, and exporters
of ammonium nitrate from Russia.

Background

On April 1, 2005, the Department
initiated a sunset review of the
suspended antidumping duty
investigation on ammonium nitrate from
Russia, pursuant to section 751(c) of the
Act. See Notice of Initiation of Five-year
(“Sunset”’) Reviews, 70 FR 16800 (April
1, 2005). The Department received
Notices of Intent to Participate on behalf
of COFANT and Agrium US Inc
(“Agrium”), domestic interested parties
in this proceeding, within the
applicable deadline specified in section
351.218(d)(1)(i) of the Department’s
Regulations. See Agrium’s April 14,
2005, and COFANT’s April 18, 2005,
submissions to the Department. The
domestic interested parties claimed
interested—party status under section
771(9)(C) of the Act. Id. In addition, the
domestic interested parties assert that
they are not related to a foreign
producer/exporter and are not
importers, or related to importers, of the
subject merchandise. Id.

The Department received complete
substantive responses from the domestic
interested parties within the 30-day
deadline specified in the Department’s
regulations under section
351.218(d)(3)(i). See Agrium’s April 29,
2005, and COFANT’s May 2, 2005,
substantive responses. Also, on May 2,
2005, the Department received a partial
substantive response from respondent
interested parties: MCC EuroChem
(“EuroChem”); Novomoskovskiy Azot
(“NAK”); Nevinnomyssky Azot; JSC
Minudobreniya; JSC Acron; and JSC
Dorogobuzh (collectively ‘“Russian
respondents”). In their initial response,
the Russian respondents requested a
one-week extension to submit a
complete substantive response. On May
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4, 2005, COFANT submitted a letter to
the Department objecting to the Russian
respondents’ extension request. The
Department granted the Russian
respondents an extension and on May 9,
2005, the Department received a
substantive supplemental response from
the Russian respondents. COFANT and
the Russian respondents filed rebuttal
briefs to each other’s substantive
responses on May 16, 2005. See
COFANT’s and the Russian
respondents’ rebuttal responses, dated
May 16, 2005. On May 24, 2005, the
Department issued a questionnaire to
the Russian respondents, requesting
additional information on their
substantive responses. On June 1, 2005,
the Russian respondents submitted this
additional information.

In a sunset review, the Department
normally will conclude that there is
adequate response from respondent
interested parties such that it is
appropriate to conduct a full sunset
review where respondent interested
parties who filed complete substantive
responses account for more than 50
percent, by volume, of total exports of
subject merchandise to the United
States. See Section 351.218(e)(1)(ii)(A)
of the Department’s regulations. After
examining the respondent interested
parties’ total exports of the subject
merchandise, the Department
determined that the respondent
interested parties, who filed complete
substantive responses, accounted for the
requisite amount of production. See
Memorandum from the Sunset Team to
Ronald Lorentzen, Acting Director,
Office of Policy, “Adequacy
Determination: Sunset Review of the
Antidumping Duty Suspension
Agreement on Ammonium Nitrate from
the Russian Federation,” dated May 24,
2005. Because the respondent interested
parties submitted an adequate response
to the notice of initiation, the
Department is conducting a full (240-
day) sunset review in accordance with
section 751(c)(5)(A) of the Act, and
section 351.218(e)(1)(i) of the
Department’s regulations. On May 24,
2005, the Department notified the
International Trade Commission (“ITC”)
that it received an adequate response to
the notice of initiation from the
respondent interested parties and,
therefore, is conducting a full (240-day)
sunset review. The Department’s
preliminary results of this review were
scheduled for July 20, 2005, and its final
results of this review were scheduled for
November 28, 2005. On July 19, 2005,
the Department decided to extend time
limits for its preliminary and final
results in the full sunset review of the

suspended antidumping duty
investigation on ammonium nitrate from
Russia because it needed additional
time for its analysis. As a result of this
extension, the Department is issuing the
preliminary results of this sunset review
on or about October 18, 2005 and the
final results of this sunset review by
February 27, 2006.

Analysis of Comments Received

All issues raised by parties to this
sunset review are addressed in the
Issues and Decision Memorandum for
the Suspended Antidumping Duty
Investigation on Ammonium Nitrate
from the Russian Federation (“‘Decision
Memorandum’’) from Ron Lorentzen,
Acting Director, Office of Policy, Import
Administration, to Joseph A. Spetrini,
Acting Assistant Secretary, Import
Administration, dated October 17, 2005,
which is adopted by this notice. The
issues discussed in the Decision
Memorandum include the likelihood of
continuation or recurrence of dumping
and the magnitude of the margins likely
to prevail were the suspended
antidumping duty investigation to be
terminated. Parties may find a complete
discussion of all issues raised in this
review and the corresponding
recommendations in this public
memorandum which is on file in the
Central Records Unit, room B—099, of
the main Department of Commerce
building. In addition, a complete
version of the Decision Memorandum
can be accessed directly on the Web at
http://ia.ita.doc.gov/frn, under the
heading “October 2005.” The paper
copy and electronic version of the
Decision Memorandum are identical in
content.

Preliminary Results of Review

We preliminarily determine that
termination of the suspended
antidumping duty investigation on
ammonium nitrate from Russia would
likely lead to a continuation or
recurrence of dumping at the following
percentage weighted—average margin:

Weighted—
average
Exporter/manufacturer margin
(percent)
JSC Azot Nevinnomyssky .......... 253.98
Russia-Wide ..........cccocriiininnne 253.98

Any interested party may request a
hearing within 30 days of publication of
this notice in accordance with section
351.310(c) of the Department’s
regulations. Interested parties may
submit case briefs no later than
December 7, 2005, in accordance with
section 351.309(c)(1)(i) of the

Department’s regulations. Rebuttal
briefs, which must be limited to issues
raised in the case briefs, may be filed
not later than December 12, 2005. Any
hearing, if requested, will be held on
December 14, 2005, in accordance with
section 351.310(d) of the Department’s
regulations. The Department will issue
a notice of final results of this sunset
review, which will include the results of
its 